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TOPICAL INDEX TO SUBJECT MATTER 


Abortion 
Federal Panel Strikes Jersey Abortion Law . 201 
New Jersey’s abortion law is unconstitutional. YWCA v. 
Kugler and Abramowitz v. Kugler. U.S.D.C. 283 


Actions 


An infant has no cause of action against one who negli- 
gently injures his parent for damages for the deprivation 
of the aid, comfort, companionship, loss of services and 
earnings of the parent attributable to the injuries. Mary 
Russell etc., et al. v. Salem Transportation Co., Inc., et al. 
Sup. Ct. i 1151 

Failure to recognize a cause of action of minor children 
for the loss of aid, comfort, companionship, services and 
earnings of their parents does not violate the Equal Pro- 
tection or Due Process clauses of the 14th Amendment. 
Mary Russell etc., et al. v. Salem sn Co., Inc., 
et al. Sup. Ct. : 1151 


Actions In Lieu of Prerogative Writ 

Mandamus is a coercive process that commands the 
performance of a specific ministerial act or duty or com- 
pels the exercise of a discretionary function, but does not 
seek to interfere with or control the mode or manner of its 
exercise, or to influence or direct a particular use. Edel- 
stein v. Ferrell, et al. Law Div. .. 1090 

Mandamus is available only where there is a clear and 
definite right to the performance of a ministerial duty, in 
essence mandatory and final, such as the statute imposing 
a command to act or performance of a positive duty in 
compliance with estatushed standards. Edelstein v. Fer- 
rell, et al. Law Div. oh w 1090 


Administrative Law 

At Police and Firemen’s Pension Fund hearings all evi- 
dence questions are controlled by the Administrative Pro- 
cedure Act, N.J.S.A. 52:14B-10, not by the judicial rules of 
evidence. Murphy v. Div. of Pensions. App. Div. a 

The Board of Public Utilities Commissioners has au- 
thority to suspend an increase in the rates charged by a 
county for a solid land fill site it offers to private users as 
well as to municipalities. Bergen County v. Dept. of Public 
Utilities of N.J. App. Div. 8 

Action of Federal Highway Administrator ‘finding in- 
crease in toll unwarranted and reducing same to 75¢ is 
determination that 75¢ is the reasonable charge and any- 
thing above that is unreasonable. Transport v. Delaware 
River Port Authority. Sup. Ct. 41 

Division of Tax Appeals must make adequate findings of 
fact and expression of reasoning to enable reviewing court 
to determine whether reasonable basis exists for the Di- 
vision’s judgment. Van Realty, Inc. v. City of Passaic, et 
al. App. Div. 67 

The weight to be accorded expert testimony on a tax 
appeal is for the Division of Tax Appeals and not for the 
Court. Van Realty, Inc. v. City of Passaic, et al. er 
Div. 

The courts will require ‘the transfer of a mental as 
from a maximum security unit to a more suitable en- 
vironment where that is necessary to protect the patient’s 
right to treatment aimed at curing her condition. In the 
Matter of the Application for Writ of Habeas Corpus = 
D.D. App. Div. 

When an agency regulation is declared illegal, the vaat 
should not substitute a new one but should point out the 
deficiencies in the regulation and allow the agency a rea- 
sonable time to enact a new regulation. Buchanan, et als 
v. Essex County Welfare Board. App. Div. y .. 86 

When the denial of an application for a firearms pur- 
chaser identification card is appealed, the County Court 
should hold a de novo hearing. Weston v. State of New 
Jersey. Sup. Ct. : 107 

An administrative agency cannot delegate to an unau- 
thorized body a power already delegated to it by the “— 
lature. Polk v. Cherry Hill et als. App. Div. 

The Division on Civil Rights has no authority to icin, : 
landlord to furnish a list of his vacancies regularly to a 
partisan, nonaccountable organization whose only purpose 
is to test for race discrimination in renting by making 
fictitious rental applications. Polk v. Cherry Hill et als. 
App. Div. 169 

State courts have jurisdiction in an action by an organi- 
zation of travel agents to enjoin another agency from 
arranging charter travel in violation of the Federal Avi- 
ation Act and such relief need not be postponed by the 
doctrines of primary jurisdiction or exhaustion of remedies. 
Travel Agents Malpractice Action Corps v. Regal Cultural 
Society, Inc. App. Div. 203 

Fairness requires that a Civil Service employee who was 
informed that he was considered to have resigned but was 
not told that under Civil Service Rules he had 20 days 
within which to appeal, receive a hearing even though he 
failed to file the appeal within that time limit. Jones v. 
Department of Civil Service. App. Div. aicdeasit sO 


Determination by Commissioner of Education that taxes 
for operating merged school districts be allocated on basis 
of apportionment valuations rather than on pupil enroll- 
ment is effective without prior voter approval. Twp. Com- 
mittee of Twp. of Morris, et al v. Bd. of Education of Twp. 
of Morris. Sup. Ct. 274 

In the absence of a trial- -type hearing before the Inheri- 
tance Tax Bureau, the appellate court must make an inde- 
pendent evaluation of the facts and not merely decide 
whether the Bureau’s determination on the issue of domicile 
is supported by substantial evidence. Lyon v. Glaser. “— 
Ct. 

Where the Division of Civil Rights did not notify respond- 
ents that they would have to answer charges of dis- 
crimination in apartment rentals until 11 months following 
a conciliation conference which they reasonably believed 
had settled the matter and respondents were seriously 
prejudiced by the delay, a finding of discrimination must 
be reversed. Hughes v. Cypress. App. Div. 275 

The exhaustion of remedies doctrine applies even when 
the directives of the administrative body show it already 
has decided against the plaintiff’s contentions informally. 
Valent v. N.J. State Bd. of Ed. et als. Chan. Div... 346 

A special order of the Newark Police Department reg- 
ulating the length and style of policemen’s facial hair is 
valid since it is within the scope of the City’s power to 
create a uniformed police force. Akridge et al v. Barres. 
Chan. Div. - 463 

The question of whether Newark’ s action in increasing 
the work hours of Civil Service employees without a salary 
increase is a violation of N.J.S.A. 11:22-38 should be de- 
cided first by the Civil Service Commission, not a trial 
court. Essex Council Number 1, N.J. Civil Sve. Assoc., 
Inc. v. Gibson. App. Div. . 463 

Employees aggrieved by a salary determination of the 
Civil Service Commission may appeal that decision to the 
Appellate Division. In the Matter of Senior Appeals Ex- 
aminers. Sup. Ct. ae 487 

The Commissioner of the Department ‘of Environmental 
Protections’ order denying a certificate to operate air 
pollution equipment must be reversed where the Court 
is unable to review his determination and conclusionary 
findings of fact because of the complete absence of an 
evidenciary record. eee diesen Co. v. Sullivan. 
App. Div. 487 


Under N.J.S.A. 26:2C-9.2(c) an applicant is required to 
incorporate advances in the art of air pollution control 
which have acquired some degree of current use and are 
not unreasonably costly in the light of the nature of the in- 
dustry affected and the harm which failure to use them 
big ~ inflict upon the environment. aden rane Co. 

. Sullivan. App. Div. : . 487 


A power or duty delegated by statute to an administra- 
tive agency cannot be subdelegated in the absence of any 
indication that the legislature so intends. Mercer Council 
No. 4, N.J. Civil Service Assoc., Inc. v. Alloway. App. 
Div. 506 

There is nothing { in the Civil Servi ice laws which expressly 
or by implication authorizes the Commission to delegate 
its classification and promotional functions to various state 
operating departments by administrative rule, even on a 
limited trial basis. Mercer Council No. 4, N.J. Civil Service 
Assoc., Inc. v. Alloway. App. Div. 506 


There is no constitutional requirement that a person be 
advised of a right to counsel at hearings before adminis- 
trative agencies and courts are reluctant to allow counsel 
in purely investigatory administrative proceedings absent 
a statute or administrative rule to the contrary. In re 
Bufanio. App. Div. be 605 

An administrative regulation giving the subject of an 
investigation under oath a right to counsel does not impose 
on the agency an obligation to advise him of such rights. 
In re Bufanio. App. Div. a ee 605 

A disciplinary hearing of a state trooper before an officer 
of the State Police appointed for that purpose, with counsel 
but with the public excluded, does not violate any right to a 
public trial or due process absent a showing that the hear- 
ing officer was not qualified to conduct the hearing or was 
prejudiced. Kelly v. Sterr. App. Div. .. . 611 

At a departmental disciplinary hearing, counsel for the 
employee cannot cross-examine the hearing officer as to 
his qualifications or prejudice. Kelly v. Sterr. App. Div. 611 

Members of the State Police are in the unclassified serv- 
ice and are not entitled to have vacancies in higher ranks 
filled by competitive promotional examinations. State 
Troopers Fraternal Association, Inc., etc. v. State of New 
Jersey, etc. App. Div. , . 670 

There is no improper delegation of legislative authority 
in the legislation respecting promotion of members of the 
State Police. State Troopers Fraternal Association, Inc., 
etc. v. State of New Jersey, etc. App. Div. .. 670 

The Commissioner of Environmental Protection has ab- 
solute discretion to revoke a grant of:a riparian interest 
to a qualified applicant until the grant is paid for and the 
deed accepted. Taylor v. Sullivan. App. Div. .. 713 

The Assignment Judge has the power to appoint ~ court 
clerk to serve jury notices rather than the County Sheriff. 
In re: Supervision and Assignment of the Petit Jury Panels 
in Essex Cty. Sup. Ct. 715 


Due process does not require a testimonial hearing con- 
cerning the validity of an administrative order by the 
Assignment Judge appointing a clerk to serve jury notices. 
In re: Supervision and Assignment of the Petit Jury Panels 
in Essex Cty. Sup. Ct. ne , 715 

Rule 13:13-3 of the Bureau of Securities, which requires 
that a broker-dealer which will have custody of clients’ 
securities or funds have net capital in excess of $25,000 is 
justified by statutes granting the Bureau Chief general 
rule-making power and power to adopt rules requiring 
minimum capital for registered broker-dealers. Kenneth 
Marshall & Co. v. N.J. Bureau of Securities. App. Div. 753 


The Bergen County Sewer Authority may not charge 
certain towns in the system a “‘base charge’’ calculated 
differently than the “‘rate-times-flow” fee charged other 
towns since N.J.S.A. 40:36A-1 requires uniform treatment 
of participating municipalities. Ceva v. River Vale. App. 
Div. 759 

Two years and two months is not an unreasonably long 
duration for temporary Meadowlands Zoning regulations in 
view of the need for a careful development of the final 
plan. Meadowland Regional Development Agency v. Hack- 
ensack Meadowlands Development Commission. . 
Div. 

Commissioner of Transportation has power to ae a 
corporation owned and controlled by an individual con- 
victed of bribery from contracting with the State and from 
supplying materials to contractors performing State con- 
tracts. Trap Rock Industries, Inc. et al v. Kohl. App. 
Div. 807 

Commissioner wr Transportation has no power to prevent 
individuals or corporations from participating in municipa} 
or county work, whether by contracting, subcontracting or 
supplying materials. Trap Rock Industries, Inc. et al v 
Kohl. App. Div. .. , 807 

Where record on juaicial review of determination of ad- 
ministrative agency is inadequate, and agency has acted 
under a misapprehension regarding its function, proper 
course is to remand for rehearing and re-determination. 
Hamiin et ano v. Matarazzo et al. Law Div. 850 

A concurrent grant of powers of regulation over landfili 
operations to certain state agencies does not negate the 
power of the Hackensack Meadowlands Development Com- 
mission to regulate such operations where a legislative in- 
tent to preempt the field does not appear. Municipal Sani- 
tary Lanefill Authority v. The Hackensack Meadowlands 
Development Commission. App. Div. .. .. 854 

A private landfill operator cannot complain that exercise 
of a state agency’s powers over landfill operations may 
result in the elimination of private operators. Municipal 
Sanitary Landfill Authority v. The Hackensack Meadow- 
lands Development Commission. App. Div. 854 

Claimants against a utility company for damages result- 
ing from a gas explosion have a right to inspect the records 
and reports of the P.U.C., including the staff report and 
the utility company’s report, under the common law right 
of inspection and the Right to Know Law. Irval Realty, 
Inc., et al v. Board of Public Utilities of State of N.J. 
Sup. Ct. 906 

Where a controversy arises as “to whether the public 
interest in maintaining the confidentiality of an agency’s 
records outweighs the applicant’s interest in examining 
them, the trial judge should first examine the records and 
determine whether some part or all of the information 
should not be revealed. Irval Realty, Inc., et al v. Board of 
Public Utilities of State of N.J. Sup. Ct. ........... 906 

A plenary action for Right to Know Law relief is un- 
necessary where the applicant is a party to a pending 
action; the relief sought may be obtained by appropriate 
steps within the cause. N.J.S. 47:1A-4 limited. Irval Realty, 
Inc., et al v. Board of Public Utilities of State of N.J. 
Sup. Ct. 906 

The business of producing and distributing milk is 
affected by a public interest and subject to governmental 
regulation, including price-fixing. Garden State Farms, Inc. 
v. Mathis. Sup. Ct. a 97 

Although New Jersey’s milk control law was enacted to 
meet an emergency, the law was intended as a permanent 
measure to maintain a healthy and orderly industry and to 
protect consumers. Garden State Farms, Inc. v. Mathis. 
Sup. Ct. 974 

The record on the hearings on ‘Order 69-1, setting mini- 
mum retail milk prices, supports the Director’ s determina- 
tion as to the need for further controls and also the basis 
and extent of the regulation promulgated. Garden State 
Farms, Inc. v. Mathis. Sup. Ct. 974 

Minimum milk prices need not be based on the claimed 
lower costs of vertically integrated ‘‘jug store’ dealers. 
Garden State Farms, Inc. v. Mathis. Sup. Ct. 974 

Public agencies, such as a board of education, cannot 
abdicate or bargain away their continuing legislative or 
executive obligations or discretion and therefore any con- 
tract between a board and a teachers’ association that 
delegates the subject of courses of study to teachers is 
ultra vires in that respect. Rockaway Tp. Bd. of Ed. v. 
Rockaway Tp. Ed. Assoc. & Youngman. Chan. Div. .. 1129 

Administrative action taken in reliance on civil service 
rule prior to the rule being held invalid as beyond the 
Commission’s rule-making power or during a stay pending 
appeal upheld where taken in ‘‘substantial administrative 
reliance” on the rule. Mercer Council #4 v. Alloway. Sup. 
CEx-.: B =. 1247 
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Admissions 
The warnings required under Miranda v. Arizona are to 
be given by the police prior to interrogation of a suspect, 
but where a suspect blurted out information without any 
request by the police, no Miranda warning was necessary. 
State v. Slobodian. App. Div. 


Adoptions 
A Court has discretion under the adoption statute to 
refuse to permit the adoption of an adult who has been 
convicted of murder where there is no proof that the 
adoption would materially aid in his rehabilitation and 
the situation may well be dangerous for the adopting 
parents. In the matter of the Adoption of A. Essex Cty. Ct. 
Probate Div. 170 
Where evidence showed that natural father who had a 
criminal record had been rehabilitated and had not for- 
saken his parental obligations under N.J.S.A. 9:3-18(d) 
adoption of children by stepfather will not be allowed over 
natural father’s objection. In the Matter of the Adoption of 
Children by D. Sup. Ct. .. 783 
Under N.J.S.A. 9:3-30 after an adoption a non-consenting 
natural parent is permanently cut off from all parental 
rights and benefits including the privilege of visiting his 
child. In the Matter of the Adoption of Children by D. Sup. 
ae 783 
The best interests of the child cannot validly ground a 
judgment of adoption without it first having been deter- 
mined that the parental rights of the non-consenting par- 
ents can and should be terminated. In the Matter of the 
Adoption of Children by D. Sup. Ct. 783 


Advertising 
Announcement cards may be sent only to lawyers, cli- 
ents, former clients, personal friends and relatives. In Re 


Julius Braun. Sup. Ct. ee 
It is a violation of DR 2-102 ‘and a breach of professional 
etiquette to send announcement cards to residents of the 


general area in which an attorney’s office is being located 
when the attorney neither knows such persons nor has had 
previous professional relationships with them. In Re 
Julius Braun. Sup. Ct. .... 782 

Defendant who made television offer to sell carpeti ng at 
stated price is responsible for performance of contract 
entered into by consumer and another company as a result 
of advertisement in the absence of evidence that consumer 
was informed that defendant was to be relieved of all 
responsibility under the contract. Riley v. New Rapids 
Carpet Center et al. Sup. Ct. = 784 

Defendant. who made television offer to sell carpeting at 
stated price is liable for losses suffered by persons induced 
by the offer to sign contracts with another company which 
defendant knew was not bound by the terms of the offer. 
Riley v. New Rapids Carpet Center et al. Sup. Ct. .. 784 


Aeronautical Law 

An organization of travel agents may not maintain an 
action for damages for injury caused to individual travel 
agencies by defendant’s arranging for charter flights by 
non-affinity groups in violation of the IATA contract. 
Travel Agents Malpractice Action sitet v. Regal] Cultural 
Society, Inc. App. Div. noiane ual ante OD 

State courts have jurisdiction in an action by an or- 
ganization of travel agents to enjoin another agency from 
arranging charter travel in violation of the Federal Avi- 
ation Act and such relief need not be postponed by the 
doctrines of primary jurisdiction or exhaustion of remedies. 
Travel Agents Malpractice Action hanes v. Regal Cultural 
Society, Inc. App. Div. fe 203 


Affidavit 

In order to make an affidavit, there must be present at 
the same time the officer, the affiant, and the paper, and 
there must be something done which amounts to the ad- 
ministering of an oath. In the Matter of Education Associ- 
ation of Passaic et al. App. Div. ........ Leoni see 


Agency 

Where a trucking company had leased a tractor from its 
driver-owner by written instrument, a presumption arises 
that the driver is operating the vehicle as the agent of 
such lessee. Bartell v. Razzano. App. Div. 545 

A rental agent has a duty to keep its principal informed 
on matters concerning property entrusted to it, such as the 
facts that the tenant wishes to leave, has not paid rent, 
and that the property has been shown to others, and the 
agent is liable for damages to the property proximately 
caused by a breach of that — Muller v. Wise. App. 
Div. 1130 


Aiding and Abetting 

One cannot be held as an aider or abettor unless it is 
found that he shared the same intent required to be proved 
against the actual perpetrator, or was aware thereof. State 
v. Madden. Sup. Ct. eta 951 


Air Pollution 

The Commissioner of the Department of Environmental 
Protections’ order denying a certificate to operate air 
pollution equipment must be reversed where the Court is 
unable to review his determination and conclusionary find- 
ings of fact because of the complete absence of an evi- 
denciary record. Campbell ey Co. v. Sullivan. App. 
Div. 487 

Under N.J.S.A. 26:2C-9. 2(c) an “applicant is required to 
incorporate advances in the art of air pollution control 
which have acquired some degree of current use and are 
not unreasonably costly in the light of the nature of the 
industry affected and the harm which failure to use them 
would inflict upon the environment. ite Foundry Co. 
v. Sullivan. App. Div. sone yf 


Airports 

Municipal construction of facilities on municipal airport 
property which will be leased to commercial enterprise and 
financed by bond issue is illegal unless facilities are for 
airport purposes. Brody v. Millville. App. Div. .. 803 


Alcoholic Beverage Control 
The “grandfather clause” of the tied-house prohibition, 
N.J.S.A. 33:1-43, is unconstitutional and not severable, so 
that the entire ‘prohibition is invalid. Affiliated Distillers 
“peth Coecs Ol: C Aaa news amen Sin pint irrncinn Tr: 414 
Liquor regulations adopted in the exercise of police pow- 
ers must be reasonable and not go beyond the public need. 
In Re Hausner. Sup. Ct. ere 
Liquor regulations which, as ‘interpreted iy. the “ABC, 
would prohibit possession of contraceptives and obscene 
literature for the private use of a licensee in a locked 
private office on licensed premises are oppressive and go 
beyond any current public need and are therefore invalid. 
In Re Hausner. Sup. Ct. 735 
Both in New Jersey and in New York the sale of alcoholic 
beverages by a tavern keeper to a person ‘‘actually or ap- 
parently intoxicated” is unlawful. Young et al v. Gilbert et 
al. Law Div. 1306 
In New Jersey, if the tavern keeper knows, or should 
know, that the patron is intoxicated, his service to him of 
alcoholic beverages may constitute common law negli- 
gence. Young et al v. Gilbert et al. Law Div. 1306 


Alimony 
The continuing authority of Chancery to deal with an 
order for alimony is not foreclosed by voluntary cohabita- 
tion of the parties after their divorce. McDermott v. Mc- 
Dermott. Chan. Div. .... Ree! 
Alimony is waived by the former wife during the time 


the parties live together after their divorce. McDermott 

v. McDermott. Chan. Div. 851 
Judge Ruggiero’s Trial Notice For Matrimonial 

Cases 2 e : 1129 


Amendment 

Allowing the deletion of an incorrect street address from 
a count of an indictment is an amendment as to form and 
not substance, the defendant is not prejudiced thereby, and 
therefore there is no reversible error. State of New Jersey 
v. John Connolly. App. Div. i 1065 


Antitrust 

Although rules and regulations complained of pre-existed 
N.J.S.A. 56:9-1 et seq. they may still violate that Act since 
a continuing contract, legal at the time it was entered 
into, violates a law proscribing its terms and effect if it 
continues in force after the passage of the law. Kugler v. 
Koscot et al. Chan. Div. 982 

Where company’s rules and regulations restricted (1) the 
persons from and to whom distributors might purchase 
and sell its products; (2) the manner and method by which 
they might sell or advertise their products; and (3) the 
right of distributors to associate and cooperate with other 
distributors in a retail sales effort, they constituted a per 
se unlawful restraint of trade in violation of the New Jersey 
Antitrust Act. Kugler v. Koscot et al. Chan. Div. 982 

Under the New Jersey Antitrust Act, the maximum 
penalty cannot exceed $100,000 or $500 a day whichever is 


greater. Kugler v. Koscot et al. Chan. Div. .. 982 
Appeal 
Updating Our Appellate System 49 
Weintraub, C.J., concurring would say that standard 


on review is whether “‘defendant’s rights were respected”’ 
rather than whether the trial included all of the ‘‘modern 
protective devices afforded by a democracy fully solicitous 
of individual rights.” State v. Belton. Sup. Ct. ........ 106 
In the interests of justice, an appellate court may, either 
upon application or on its own motion, make available to 
non-appealing parties the benefit of a judgment in favor 
of appealing parties where its effect has been to erase all 
grounds of recovery as against the non-appealing litigants. 
E & K Agency, Inc. v. Van Dyke. Sup. Ct. .... 20a 
In the absence of a trial-type hearing before the Inheri- 
tance Tax Bureau, the appellate court must make an inde- 
pendent evaluation of the facts and not merely decide 
whether the Bureau’s determination on the issue of domi- 
cile is supported by substantial evidence. Lyon v. Glaser. 
Sup. Ct 275 
All appeals from judgments of conviction in a municipal 
court, including those in cases where the defendant waived 
indictment and trial by jury, are to the County Court un- 
less leave to appeal to the Appellate Division is granted 
under R.2:2-3(b). State v. Buchan. App. Div. . + Gol 
It is doubtful whether a plaintiff-municipality may by 
appeal seek review of a suspension of sentence on a crim- 
inal conviction. Roselle v. Santone Construction Co. App. 
Div. 670 
An enlargement of. time for review of administrative 
action pursuant to R.4:69-6(c) is appropriate where sub- 
stantial constitutional rights are involved and the questions 
ay of public concern. East Rutherford Industrial Park, Inc. 
. State of New Jersey. Law Div. ... 671 
the decision of the trial judge as to the qualifications of 
an expert is a subject for appellate review but will be 
disturbed only where it is found to be a clear abuse of dis- 
— Rose v. The Port of New York Authority. =. 
t 
On appeal from a juvenile hearing the appellate Bis 
may exercise original jurisdiction to determine the case 
instead of remanding it for a new trial. State in the In- 
PERESUOE SS AE GSUD ENS, oo. 6 ck cc ws tionte0h abo ehicn oe bee 782 
Supreme Court has power ‘to correct sentence, on ap- 
peal, without remanding to Appellate Division for that 
purpose. State v. Hampton. Sup. Ct. 801 
A bail appeal is rendered moot by a subsequent trial and 
conviction from which no appeal is taken and will there- 
fore be dismissed. State v. Lyle. Sup. Ct. .............. 807 
Where record on judicial review of determination of 
administrative agency is inadequate, and agency has acted 
under a misapprehension regarding its function, proper 
course is to remand for rehearing and re-determination. 
Hamlin et ano v. Matarazzo et al. Law Div. .. 850 
In interest of justice, and to avoid further delay, Appel- 
late Division will execute its original jurisdiction and dis- 
pose of matter on the merits where the record is before 
it without nein for that Senta State v. Horn. App. 
BW oe) sty nish Cate ihive «hex eeaate ths esd ees ction tal os SU nee eae ee 881 


Where a taped record of the proceedings in the District 
Court had been made and transcribed, appeal to County 
Court should have been heard de novo on that record, in 
accordance with R. 3:23-8(a), if there was neither proof 
nor finding of application of R. 3:23-8(c). State v. Horn. 
App. Div. caterer ee Boe ce rem mee 

Affidavit in appendix will be stricken where it is not part 
of the record below. State v. Sidoti et al. App. Div. .. 882 

Where the limiting construction given an ordinance by 
the court below favors the interests of the appellants, 
they are no longer legally aggrieved for purposes of bring- 
ing an appeal. Camarco v. City of Orange, et als. Sup. 
Ct. 1106 

Appeal dismissed for lack of prosecution will be rein- 
stated where case is meritorious and there had been serious 
default of representation by attorney. James v. Francesco. 
Sup. Ct. 1152 

Rehearing denied <hee record on remand failed to sus- 
tain petitioner’s assertion that counsel for the other party 
had been notified of experiment to be conducted during 
trial and afforded opportunity to monitor the filming there- 
of. Balian v. General Motors, etc. App. Div. 1210 


Apportionment 

The mandate in the State Constitution for recognition of 
county lines does not justify any deviation from the mathe- 
matical equality in districts required by the Federal Con- 
stitution. Scrimminger v. Sherwin. Sup. Ct. 630 

State Senate districts should be single member districts, 
drawn without reference to counties, but contiguous, com- 
pact, and observing municipal lines where a“ 
Scrimminger v. Sherwin. Sup. Ct. si ee . 630 


Apportionment of Damages 

Held, on facts, equal division of death action settlement 
between decedent’s widow and his posthumously born 
daughter comported with the guidelines of N.J.S.A. 2A:31-4. 
Suarez v. Berg. App. Div. ....... .. 49 

When a plaintiff settles with a hospital for less than the 
$10,000 limit of the hospital’s statutory liability, the verdict 
should be reduced by $10,000 and the balance should be 
apportioned equally between the remaining tortfeasors. 
Tramutola v. Bortone, et al. App. Div. ................ 371 


Arbitration 
A professional negotiator need not disassociate himself 
entirely from his principals in the event of their illegal 
activity, but he should diligently avoid participation even 
while he endeavors to settle the problems producing the 
difficulties. In the Matter of Education Association of 
Passaic et al. App. Div. $3 51 
The mere assertion that the defendant | is inal bound by 
an arbitration agreement, contrary to her written com- 
mitment, does not require a jury trial under N.J.S.A. 
2A:24-3. Kincar Franchise, Inc. v. Estate of Harold Carey. 
Law Div. Bie 269 
A party does not waive its rights to arbitration simply 
by instituting an action of law, where its later demand for 
arbitration is timely and does not prejudice results to the 
opposing party. Kincar Franchise, Inc. v. Estate of Harold 
Carey. Law Div. 269 
An arbitrator’s award may be vacated where the arbitra- 
tor meant to decide according to law but was clearly mis- 
taken as to the correct legal rule. Brooks v. Pennsylvania. 
App. Div. . 1226 
The New Jersey wale And Arbitration, by Patrick R. 
Westerkamp. 1265 


Arrest 

A record of an arrest may be expunged under N.J.S.A. 
2A:164-28 although the statute refers only to convictions. 
Application of Fortenbach. Essex Cty. Ct. 505 


Artisans Liens 

A common law artisans lien on a motor vehicle is su- 
perior to a security interest which is prior in time. Bruce 
G. M. Diesel v. Associates Fin. Sve. Co. Law Div. 394 


Assignment of Counsel 

The assignment of counsel in municipal court cases and 
the system on which it is based is lawful and proper. In re 
Esther S. Frankel. App. Div. 758 


Attorney & Client 

Federal court will exercise jurisdiction to determine 
issues between attorney and client where they are ancillary 
to a pending tax refund suit initiated by the attorney for 
the client. Jersey Land v. U.S. U.S.D.C. .... we (OWL 

In a petition for arrangement under Chap. XI the attor- 
ney for the debtor is obligated to serve as such from the 
filing of the petition until the close of the case, especially 
with reference to determination of the number and amount 
of claims to be allowed, and cannot make a separate con- 
tract for fees for services in the latter regard or after con- 
firmation. In re: Scuffy Pet Centers U.S.D.C. . 1330 


Attorneys 
Practice followed by municipal attorneys of measuring 
fees for services rendered in connection with bond issues 
solely by the size of the bond issue is improper. O’Connor 
v. Union City et al. Law Div. .... 35 
Where municipality appoints attorney for all matters 
pertaining to bonds, appointment should be by ordinance. 
O'Connor v. Union City et al. 35 
Held, on facts, the limitation of counsel fees to 20% of 
the infant’s share of death action settlement was not an 
abuse of discretion. Suarez v. Berg. App. Div. .... 49 
Petition for Unified Bar Filed _.. 69 
It is unethical for a lawyer deliberately to neglect weak 
cases and, after they are dismissed because of his failure 
to answer interrogatories, to ignore his clients’ inquiries 
as to their status, thus causing the Statute of Limitations 
to run. In the Matter of Rosenblatt. Sup. Ct. 630 
Refusal to accept assignment to represent an indigent 
defendant in a municipal court disorderly persons case is 
a contempt of court. In re Esther S. Frankel. App. Div. 758 
A criminal conviction is conclusive evidence of guilt in 
disciplinary proceedings soem an ome In Re Rich- 
ard S. Mischlich. Sup. Ct. ey. . 759 


Attorneys, Cont’d 


Evidence of good reputation, trustworthy professional 
conduct and mitigating circumstances may be received 
on the issue of whether the criminal conviction of an at- 
torney merits discipline and, if so, the extent thereof. 
In Re Richard S. Mischlin. Sup. Ct. a a 759 

Announcement cards may be sent only to lawyers, cli- 
ents, former clients, personal friends and relatives. In Re 
Julius Braun. Sup. Ct. 782 


It is a violation oi DR 2- 102 and a breach of professional 
etiquette to send announcement cards to residents of the 
general area in which an attorney’s office is being located 
when the attorney neither knows such persons nor has had 
previous professional relationships with them. In Re Julius 
Braun. Sup. Ct... 782 

A lawyer may not share fees with a non-lawyer or com- 
pensate one who recommends his employment. In re Her- 
bert Bregg. Sup. Ct. «++ «kkOG 

An acquittal in a criminal prosecution on the ground of 
insanity at the time of the criminal event does not pre- 
clude disbarment where the record in the disciplinary 
proceedings shows that the attorney knew precisely what 
he was doing and the criminal quality of his act. In re 
H. Albert Hyett. Sup. Ct. . 1227 

An attempt by an attorney to corrupt the judicial process 
by bribery of a police officer requires disbarment. In re 

H. Albert Hyett. Sup. Ct. ner “so beee 

Status Changes In The Bar Directory Of The 1973 N.J. 
Lawyers Diary : .1321 

Report Of State Bar Committee On n Specialization, by 
Arthur L. Troast, Chairman . Mi 1345 


Attorneys Fees 


Allowance to attorney for Debtor in a Chapter XI pro- 
ceeding covers all services in the matter from filing of the 
petition to the close of the case and the attorney cannot 
have an undisclosed separate agreement with the Debtor or 
a fee sharing arrangement with another. In re: Scuffy 
Pet Centers. U.S.D.C. 1330 


Automobiles 


Where a stolen car causes an accident, the questions of 
negligence of the owner who left the car unlocked with 
the key in the ignition and of proximate cause are generally 
for the jury. Zinck v. Whelan. App. Div. 974 


Search of an immobile automobile is governed by the 
same requirements as search of premises. U.S. ex rel Clark 
v. Mulligan, Civil No. 692-72 (Memo by Lacey, D.J., filed 
Sept. 18, 1972). 1022 


The existence of sec ction 503 of the Uniform Commercial 
Code authorizing a secured creditor to repossess the se- 
curity without judicial process does not make recapture 
of an automobile by peaceable self-help an action under 
color of state law since self-help was legally recognized 
long before the adoption of the Code. Messenger v. Sandy 
Motors, Inc. Chan. Div. : 1106 

A car buyer is presumably aware of the possibility of 
repossession and cannot claim that peaceful self-help re- 
capture of his car is a violation of his right to due process 
merely because no prior hearing on notice to him took 
place. Messenger v. Sandy Motors, Inc. Chan. Div. — 1106 

Summary judgment is proper where negligence, if any, in 
an owner’s leaving the ignition of his car unlocked could 
not be the proximate cause of injury to the plaintiff since 
the thief locked the switch himself and had to start the car 
with a key before going on the joy ride. McClain v. Jones. 
App. Div. 1152 

Leaving a key hidden in a vehicle which later is stolen 
is not negligence on the owner’s part. McClain v. Jones. 
App. Div. Ser WA 1152 


Bail 


Since murder is no longer punishable by death in New 
Jersey, a defendant accused of murder in the first degree 
is entitled to release on reasonable bail. U.S.D.C. U.S. ex 
rel Merritt v. Virckevich .. 391 

Defendant indicted for murder is entitled to be released 
on bail following holding that New Jersey death penalty 
provision is invalid, in trial court’s discretion. State v. 
Johnson. Sup. Ct. 806 

Imposition of conditions on pretrial bail liberty is a mat- 
ter for the discretion of the trial courts. State v. Johnson. 
Sup. Ct. 806 

Release on bail is not simply | a formal or automatic 
matter and a number of factors must be considered. State 


v. Johnson. Sup. Ct. 806 
Bankruptcy 
Exemptions Under the Bankruptcy Laws 185 


Allowance to attor ney for Debtor in a Chap. XI proceed- 
ing covers all services in the matter from filing of the peti- 
tion through the close of the case and the attorney cannot 
have an undisclosed separate fee agreement with the 
Debtor or a fee sharing arrangement with another. In re: 
Scuffy Pet Centers. U.S.D.C. 1330 

The attorney for the Debtor under Chap. XI i is obligated 
to serve as such from the filing of the petition until the case 
is closed, especially with reference to determination of 
number and amount of claims, and cannot make a sepa- 
rate contract for fees for services in the latter regard. In 
the matter of Scuffy Pet Centers, Inc. U.S.D.C. 1330 


Banks — 


A shareholder’s amendment to its Articles of Association 
and a formal certificate authorizing it to relocate its home 
office issued by the Comptroller of the Currency are pre- 
requisites to a bank’s acquiring home office protection at 
the new location under N.J.S.A. 17:9A-19. Mechanics v. 
Brady. App. Div. . 1226 


Bar Associations 


Petition For Unified Bar Filed 69 

New Jersey State Bar Association Annual Meeting Pro- 
gram 402 

State Bar Committee and Section Reports . . 457 

Report of Juvenile and County Prosecutor Appointments 
Committee 


New Jersey State Bar Association Convention High- 
lights : 505 
Outgoing State Bar President’ s Address 525 
Report of the Sub-Committee on Education to the New 


Jersey State Bar Association Committee on Correctional 
Reform 530 

Monmouth Bar Association Suggested Minimum Fee 
Echedule .. 960 


Somerset County Bar Association: 1972-73 Officers And 
Committees 1115 
State Bar Mid-Year Meeting Program va Gsmeya 
State Bar Civil Procedure Section Committee Report On 
Fightcer: Vear Ol se .... 2 csccee, aces. 8 oases ns eeaaeess 1321 
Report Of State Bar Committee On Specialization, by 
Arthur L. Troast, Chairman .o. 1345 
Report Of State Bar Delegate To Lawyer Referral Work- 


shop, by Edward G. Madden, Jr., Trustee .. 1352 
Bar Examinations 
Bar Exam or Not—Editorial . 108 
New Jersey State Bar E xamination February, 1972 280 
Report on February 1972 Bar Exam Grading 413 
Notice Re: July, 1972 New Jersey Bar Examination 458 
New Jersey State Bar Examination, July 1972 .. 917 


Beaches 

The public trust doctrine extends to municipality owned 
beaches as well as to the area seaward of the mean high 
water mark. Borough of Neptune City v. a of Avon- 
By-The-Sea. Sup. Ct. 806 

Where the upland sand area is owned by a municipality 
and dedicated to public beach purposes, the public trust 
doctrine dictates that the beach and ocean waters must 
be open to all on equal terms and without preference. 
Borough of oP City v. Borough of Avon-By-The-Sea. 
Sup. Ct. 806 

An oceanfront municipality may not charge nonresidents 
higher fees than residents for the use of its beach area. 
Borough of Neptune City v. ae of Avon-By-The-Sea. 
Sup. Ct. 806 


Bidding 

A low bidder is entitled to be heard by the public author- 
ity before his bid is rejected. M. A. Stephen Construction 
Co., Inc. v. Borough of Rumson. App. Div. 66 

Query as to what legal remedies a low bidder may have 
if the municipality one wrongfully in rejecting his bid? 
M. A. Stephen Construction Co., Inc. v. Borough of Rum- 
son. App. Div. 66 


Blight 

A property owner is not entitled to an abatement of taxes 
between declaration of blight and deposit by condemnor 
where the proofs fail to show affirmative conduct by the 
condemnor causing depreciation in the property or consti- 
tuting a constructive taking. Jersey City Redevelopment 
Agency v. Bancroft Realty Co., Inc. App. Div. 34 


Blood Tests 

Results of a blood alcohol test performed by a biochemist 
are admissible in action involving violation of N.J.S.A. 
39:4-50(a). State v. McMaster. App. Div. 341 


Blood Transfusions 
Transfused blood is a product and its transferral consti- 
tutes a ‘‘sale’’. Brody v. Overlook Hospital et al. Law 
Div. ; 1267 
Where blood contains serum hepatitis virus, it is in a 
‘defective condition unreasonably dangerous to the user 
or consumer’’, and the doctrine of strict tort liability ap- 
plies. Brody v. Overlook Hospital et al. Law Div. 1267 
If jury finds that serum hepatitis virus was in blood 
transfused into a patient under hospital's supervision and 
that patient died as a result of hepatitis, then strict tort 
liability must be applied to hospital. Brody v. Overlook 
Hospital et al. Law Div. 1267 
If jury finds that patient died of viral hepatitis, due to 
contaminated blood at any time partly under the control 
of a blood -bank the theory of strict tort liability applies 
to the blood bank ¢ well as the ee Brody v. Over- 
look Hospital et al. Law Div. 1267 


Bookmaking 

The acceptance of a bet by one individual from another 
to be placed at an authorized pari-mutuel racetrack does 
not constitute the crime of bookmaking where that indi- 
vidual acts as a mere conduit and gains no benefit from 
the transaction. State v. Andreano. App. Div. 88 


Brokers 

A broker who makes no effort to advertise or show the 
property is not entitled to a commission on his exclusive 
listing agreement merely because a sale was effected 
during the time of the agreement even if the seller’s revo- 
cation of the agreement was wrongful. Barry Norman 
Agency, Inc. v. Elias. Law Div. 50 

A sale of unregistered securities by a registered broker- 
dealer in violation of the New Jersey Securities Law is 
grounds for suspension of his registration. In re IRM N.J. 
Bureau of Securities. a3 299 


Builders 

Reasonable regulation of building contractors is a proper 
exercise of the police powers granted to municipalities 
since different treatment in different parts of the State 
is appropriate. The N.J. Builders Assn. v. The Mayor and 
Township Council of Township of East Brunswick, et al. 
Sup. Ct. own» OO 

A municipality may require "building contractors to furn- 
ish appropriate information and be licensed as a condition 
to issuance of a building permit. The N.J. Builders Assn. v. 
The Mayor and Township Council of Township of East 
Brunswick, et al. Sup. Ct. 298 

While a municipality may require builders to furnish 
maintenance bonds to cover violations of the building code, 
the bond requirements must be reasonable and the me- 
chanics of the arrangement must be carefully spelled out. 
The N.J. Builders Assn. v. The Mayor and Township Coun- 
cil of Township of East Brunswick, et als. Sup. Ct... 298 
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Ordinance regulating builders held fatally defective be- 
cause of vagueness as to whether it applies only to builders 
of one family dwellings and failure to adequately define 
term ‘‘builder”. The N.J. Builders Assn. v. The Mayor and 
Township Council of Township of East Brunswick, et als. 
Sup. Ct. as Pall Pe 298 


Building Contracts 

N.J.S.A. 2A:14-1.1, providing that no action may be 
brought against contractors, architects, and the like 
grounded in contract, tort or otherwise, to recover dam- 
ages for deficiencies in the design or construction of an 
improvement to real property after 10 years from the date 
when the services were rendered or the construction per- 
formed, does not violate Art. IV, Sec. 7, Par. 5 of the New 
Jersey Constitution. Salesian Society v. Formigli Corpora- 
tion. Law Div. .. 973 

The limitation in N.J.S.A. 2A:141. 1 applies to claims by 
owners and tenants in possession and control of the im- 
provement but not to claims against them. Salesian So- 
ciety v. Formigli Corporation. Law Div. " 73 

N.J.S.A. 2A:14-1.1 applies prospectively to all actions 
commenced after its effective date, May 19, 1967. Salesian 
Society v. Formigli Corporation. Law Div. .. 973 


Building Permits 

An owner of premises built under a variance has a right 
to a building permit to reconstruct the building after it is 
destroyed by fire. Industrial v. Garfield. App. Div. 550 


Capital Punishment 
U.S. Supreme Court Holds Capital Punishment Uncon- 
stitutional. 672 


Carnal Abuse 

Sentence to indeterminate term at State Hospital on con- 
viction for carnal abuse is proper, is specific, and is unam- 
biguous. N.J.S. 2A:164-6. State v. Morales and Morales v. 


N.J. State Parole Board. App. Div. 905 
Character Committees 
Order Appointing Character Committees 1108 


Charitable Immunity 

Since N.J.S.A. 2A:53A-7, the charitable immunity statute, 
provides that no nonprofit corporation ‘‘shall be liable to 
respond in damages” to a beneficiary of its works, the fact 
that it may have insurance coverage confers no additional 
right upon an injured enna Vitolo v. St. Peter’s 
Church. App. Div. i 107 

The $10,000 limit set forth in N. J.S. A. ‘2A: 53A-8 is applic- 
able where a hospital is owned and operated by a municipal 
corporation. Winters et al v. Jersey City. App. Div. 974 


Charitable Trusts 

A suit to enforce a charitable trust may be brought by 
the Attorney General, by the trustee or by one having a 
special interest in its enforcement but generally not by the 
heirs of the settlor. Hagaman v. Bd. of Education of Wood- 
bridge. App. Div. gaceriae i 67 


Cigarette Taxes 

Though N.J.S. 54:40A-2(n) defines sale to include a theft 
and Reg. 18:5-7 imposes tax on possessor of unstamped 
cigarettes if stolen in transit, storage or otherwise, where 
cigarettes intended for N.Y. and stamped with N.Y. 
stamps, have been delivered to an interstate carrier by 
distributor-owner, and they are stolen while still on dis- 
tributor’s property in New Jersey, neither distributor nor 
carrier is liable for tax. Supermarkets General Corp. v. 
Director, Div. of Taxation. Div. of Tax Appeals. .. 918 
Civil Rights 

The Division on Civil Rights has no jurisdiction over a 
case of alleged discrimination because of political beliefs. 
Shuchter v. Division on Civil Rights. App. Div. .. 34 

Discriminatory admission procedures for entry into vol- 
unteer fire department violate State civil rights act. Blair 
v. Freehold. App. Div. 55 

A public defender cannot be sued for malpractice under 
the Federal Civil Rights Act; remedy is by suit at law in 
state courts. U.S. v. Blocker. U.S.D.C. ... ar 111 

The Division on Civil Rights has no authority to order a 


landlord to furnish a list of his vacancies regularly to a , 
partisan, nonaccountable organization whose only purpose * 


is to test for race discrimination in renting by making 
fictitious rental applications. Poik v. Cherry Hill et als. 
App. Div. , 169 

Where the Division of Civil Rights did not notify re- 
spondents that they would have to answer charges of dis- 
crimination in apartment rentals until 11 months following 
a conciliation conference which they reasonably believed 
had setiled the matter and respondents were seriously 
prejudiced by the delay, a finding of discrimination must 
be reversed. Hughes v. Cypress. App. Div. 275 

Civil Rights Division regulation requiring landlords to 
supply Division with information as to race of tenants and 
applicants is valid. N.J. Builders, etc. v. Blair. Sup. Ct. 395 

State Civil Rights Division does not have jurisdiction to 
adjudicate that a municipal zoning ordinance is discrim- 
inatory and must be revised. Internat’! Union of Auto- 
mobile Aero-Space & Implement Workers of America, et al 
v. Tp. of Mahwah, et al. App. Div. .. .. 734 


Civil Service 

Fairness requires that a Civil Service employee who was 
informed that he was considered to have resigned but was 
not told that under Civil Service Rules he had 20 days 
within which to appeal, receive a hearing even though 
he failed to file the appeal within that time limit. Jones v. 
Department of Civil Service. App. Div. as ae 

The question of whether Newark’s action in increasing 
the work hours of Civil Service employees without a salary 
increase is a violation of N.J.S.A. 11:22-38 should be de- 
cided first by the Civil Service Commission, not a trial 
court. Essex Council Number 1, N.J. Civil Sve. Assoc., Inc. 
v. Gibson. App. Div. 


~ 
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Civil Service, Cont’d 
Sscyy andra aggrieved by a salary determination of the 
ivil Service Commission may appeal that decision to the 
Aupaate Division. In the Matter of Senior Appeals Ex- 
aminers. Sup. Ct. = 487 
A power or duty delegated by statute to an administra- 
tive agency cannot be subdelegated in the absence of any 
indication that the legislature so intends. Mercer Council 
No. 4, N.J. Civil Service Assoc., Inc. v. Alloway. App. 
Div. 506 
There is nothing in the Civil Service laws which expressly 
or by implication authorizes the Commission to delegate 
its classification and promotional functions to various state 
operating departments by administrative rule, even on a 
limited trial basis. Mercer Council No. 4, N.J. Civil Service 
Assoc., Inc. v. Alloway. App. Div. 506 
Members of the State Police are in the unclassified serv- 
ice and are not entitled to have vacancies in higher ranks 
filled by competitive promotional examinations. State 
Troopers Fraternal Association, Inc., etc. v. State of New 
Jersey, etc. App. Div. si 670 
There is no improper delegation of legislative authority 
in the legislation respecting promotion of members of the 
State Police. State Troopers Fraternal Association, Inc., 
etc. v. State of New Jersey, etc. App. Div. 670 
The work schedule established under N.J.S.A. 11:14-1 
must be adhered to, and there is no basis for allowing ‘‘in 


house”’ engineers to work less hours per week than ‘‘on 
the road’? engineers. In re: Grievance of Certain Em- 
ployees. App. Div. 1152 


Since the Civil Service Commicsion is given authority 
under the statute to promulgate regulations concerning 
hours of employment, the statute must also contemplate 
that that agency should adjudicate administrative disputes 
arising thereunder. In re: Grievance of certain Employees. 
App. Div. c 1152 

No official of a state agency has the legal right of con- 
tracting that employees therein work for more or less hours 
than established in accordance with the statutory mandate. 
In re: Grievance of certain Employees. App. Div. .. 1152 

Administrative action taken in reliance on civil service 
rule prior to the rule being held invalid as beyond the 
Commission’s rule-making power or during a stay pending 
appeal upheld where taken in ‘‘substantial administrative 
reliance’ on the rule. Mercer Council +4 v. Alloway. Sup. 
ot. 1247 

Amendment to rules empowering Chief Examiner and 
Secretary to assign to state agencies on trial basis duties 
relating to classification on promotional examinations is 
beyond rule-making power and invalid. Mercer Council +4 
v. Alloway. Sup. Ct. Gf ne . 1247 


Class Actions 
An organization of travel agents may not maintain an 
action for damages for injury caused to individual travel 
agencies by defendant’s arranging for charter flights by 
non-affinity groups in violation of the IATA contract. Travel 
Agents Malpractice Action Corps. v. Regal Cultural So- 
ciety, Inc. App. Div. . 203 
The class action rule, R. 4:32-1, should be liberally con- 
strued and such an action should be permitted unless there 
is a clear showing that it is inappropriate or improper. 
Lusky et al v. Capasso Brothers et al. App. Div. .... 254 
Class action allowed by representatives of residents and 
owners in municipality against the municipality and the 
garbage collector to whom the municipality had given the 
exclusive right to remove garbage for violation of indi- 
vidual agreements entered into by the defendants with the 
residents and owners for garbage removal. Lusky et al v. 
Capasso Brothers et al. App. Div. .. 254 
A court should be slow to hold that a suit may not pro- 
ceed as a class action and may delay a determination on 
the class-action issue. sana v. New ~— Carpet Center 
et al. Sup. Ct. = 784 


In consumer fraud class action plaintiff should be 
allowed to seek data from defendants to enable the court 
to make an informal judgment as to the propriety of the 
class action. Riley v. New a Carpet Center et al. 
Sup. Ct. ch paicce io Bubs si eae CaS Att Roche ag 784 

Permission to conduct a class ie alleging fraud in the 
sale of grave sites should not be denied because the At- 
torney General files a crossclaim raising somewhat similar 
contentions, since he does not have exclusive power to act 
against consumer fraud. N.J.S. 56:8-1 et seq.; R. 4:32-1 et 
seq. Olive et al v. Graceland Sales Corp. et al. Sup. Ct. 855 

While R. 4:32-2 provides that in a class action notice 
shall be given to members of the class, such notice need 
not be given when the action is commenced. Kugler v. 
Koscot et al. Chan. Div. : 987 

Under facts, purchasers of distributorship were an ascer- 
tainable class of victims with a sufficient community of in- 
terest to justify class action. Kugler v. Koscot et al. Chan. 
Div. 982 

In order to maintain a class action, especially one which 
would raise the constitutional rights of a class, one must 
be a member of that class. Edelstein v. Ferrell, et al. 
Law Div. 1090 

One who has not pr emeaind: a suit diligently or pursued 
his own rights diligently is not an adequate class repre- 
sentative. Cabrera v. Board of Elections of Camden Coun- 


ty. U.S.D.C. 1310 
Clients Security Fund 
Report of the Clients’ Security Fund 308 


Collateral Estoppel 

Acquittal of conspiring to defraud insurance companies 
and of fraud involving series of fictitious accidents during 
18 month period does not bar conviction on similar charges 
involving same insurance company arising from other fic- 
titious accidents which allegedly occurred during the same 
period of time. State v. Yormark et al. App. Div. 50 

Evidence of alleged fraud and conspiracy to defraud 
insurance company as to which defendant had previously 
been acquitted is admissible in trial of other similar 
charges to show existence of a common scheme or plan to 
defraud, motive and intent. State v. Yormark et al. 
App. Div. ee er 


A defendant in a criminal onal who relies upon the 
defenses of double jeopardy or collateral estoppel must 
place in evidence such material as he wishes the court to 
consider in support of his plea. State v. Ebron. Sup. Ct. 882 


Collection Agencies 
Unauthorized Practice of Law Advisory Opinion No. 8 105 


Comity 

A political sub-division of a sister state has the common 
law right to sue in New Jersey to enforce a tax claim which 
is not a penalty. Buckley v. Huston. Sup. Ct. .. 630 


Commerce 

“Commerce” as defined by the Federal Fair Labor 
Standards Act is a narrower concept than the constitutional 
reach of the ‘‘Commerce Clause.’’ State v. Comfort Cab. 
Law Div. 186 


Common Scold 
Being a Common Scold is no longer a crime in this State. 
State v. Palendrano. Law Div. «++ < 063 
If N.J.S.A. 2A:85-1 purports to make criminal the com- 
mon law offense of being a Common Scold, it is void be- 
cause of its vagueness and is constitutionally unenforce- 
able. State v. Palendrano. Law Div. oe 883 


Computers and the Courts 
Report of Supreme Court Committee On Court Applica- 


tions of Electronic Data Processing . 365 
Condemnation 

Machinery and Equipment the siete in Eminent Do- 
main Proceedings se aniors 1 


A property owner is not entitled to an abatement of 
taxes between declaration of blight and deposit by con- 
demnor where the proofs fail to show affirmative conduct 
by the condemnor causing depreciation in the property or 
constituting a constructive taking. Jersey City Redevelop- 
ment Agency v. Bancroft Realty Co., Inc. App. Div. 34 


Held, on facts, property owner entitled to interest at 6% 
on the difference between the amount deposited by the con- 
demnor and the jury verdict from the date of deposit to the 
date the verdict was returned. Jersey City Redevelopment 
Agency v. Bancroft Realty Co., Inc. App. Div. .. 34 


Considerations of equity and fairness do not require the 
allowance of interest to the State on the excess of the 
amount deposited over the award. State v. Pia Star Realty 
Co. Law Div. . 107 


In a condemnation action the jury may consider the cost 
of an assignable mortgage commitment in calculating the 
value of the property taken. State v. Willett une Com- 
pany. App. Div. .. 171 


An expert’s opinion as to the fair value of siiatili con- 
demned, based upon the computation of income from a 
hypothetical addition to a building on the land, is improp- 
erly speculative. State v. Mehlman. App. Div. 394 


Counsel fees and expert witness fees cannot be allowed 
in condemnation matters. State v. Mandis. App. Div. .. 550 

Where Commissioner of Transportation takes possession 
of property in advance of instituting proceedings to acquire 
the lands, date of taking possession is date as of which 
value of the lands shall be measured. State v. Milkon Real- 
ty, Inc., et al. Law Div. ; 610 

Publicizing of the proposed site for the Sports Complex 
does not support a claim by persons having an interest in 
lands within the proposed site for damages resulting from 
interference with their opportunity to obtain willing pur- 
chasers or lessees. East Rutherford Industrial Park, Inc. 
v. State of New Jersey. Law Div. ; 671 


Actions of the Meadowlands Commission and Sports Au- 
thority in denying subdivision approval and halting con- 
struction with respect to lands within the proposed site 
of the Sports Complex do not constitute an unconstitutional 
taking or regulation where it appears that a determination 
as to condemnation is imminent and is being delayed by 
judicial appeals rather than by administrative consider- 
ations. East Rutherford Industrial Park, Inc., v. State of 
New Jersey. Law Div. ae se 671 

Just Compensation In Condemnation ‘Cases Involving 
Frustration Of Owner’s Plans, by Garry J. Roettger 949 


Confessions 
Where an allegedly false official report is a constituent 
element of the crime, the report is not a ‘“‘confession’’ re- 
quiring the trial court to make a preliminary finding as to 
its voluntariness. State of New Jersey v. Falco. Sup. Ct. 715 
Recitation of the Miranda warnings to a boy of 10 even 
when they are explained is undoubtedly meaningless; a 
purported waiver of his rights by the juvenile does not 
render his confession voluntary. State in the Interest of 
S.H. Sup. Ct. 782 
Whenever possible, and especially in the case of young 
children, no child should be interviewed except in the 
presence of his parents or guardian. State in the Interest 
of S.H. Sup. Ct. F 782 
In the future, the trial inde shall decide whether Mir an- 
da warnings were given and waived and if the confession 
was voluntary under all the circumstances, and if so, 
should then instruct the jury to decide whether the con- 
fession was true under the same circumstances, without 
telling them his own views. State v. Hampton. Sup. Ct. 801 
‘‘Massachusetts” rule on confessions, adopted in State v. 
Smith, 32 N.J. 501 (1960), is now abandoned in return to 
prior ‘‘orthodox” rule, and Ev. R. 8(3) is to be read con- 
sistently with this mandate. State v. Hampton. Sup. Ct. 801 
A confession obtained by a private security guard is not 
subject to Miranda warning requirements for admissibility. 
State v. Kelly. Sup. Ct. sees LE hae eee ees 85 
The trial court should conduct a preliminary hearing on 
the question of voluntariness where a confession is claimed 
to be false and a result of physical force, whether by a priv- 
ate person or a policeman. State v. Kelly. Sup. Ct. 851 
New trial not required until trial court holds hearing and 
determines voluntariness of confession. State v. Kelly. Sup. 
0) ae ee ie 851 


Conflict of Interest 
Advisory Opinion of Executive Commission on Ethical 
Standards, Opinion No. 1, members of New Jersey Board 
of Mediation and Public Employees Relation Commis- 
sion. 362 
The fact that N.J.S.A. 40: 14A- 5 allows a member of the 
governing body to be appointed by that governing body 
as a member of the sewerage authority does not validate 
such an appointment where the interested member cast the 
essential vote for his appointment. Twp. Committee of the 
Twp. of Hazlet, Monmouth County, et al v. Morales, et al. 
Law Div. oe ... 414 
As a matter of public policy, a public official is disquali- 
fied by self-interest from voting on his own appointment 
to a public office or »usition, regardless of the nature of 
that job. Twp. Commiitee of the Twp. of Hazlet, Monmouth 
County, et al v. Morales, et al. Law Div. ........... 414 
An individual may at one and the same time hold the 
office of member of a board of education of one school 
district and be employed as a teacher in another school 
district. Jones et al v. Kolbeck, et al. App. Div. 611 
The test as to whether a person may hold two offices 
or an office and a position at the same time is incom- 
patibility in the functions or duties of the two rather than 
a mere possibility of conflict of interest. Jones et al v. Kol- 
beck, et al. App. Div. 611 
Membership in a professional or ihn organization does 
not disqualify one from holding public office merely be- 
cause the organization may have views about the duties of 
the office. Jones et al v. Kolbeck et al. App. Div. 611 
Conflict between personal interests or organization in- 
terests of public employer or public employee organiza- 
tions represented by P.E.R.C. members. Advisory Opinion 
of Executive Commission on Ethical Standards . 1079 
Public employers and public employee organizations 
with which P.E.R.C. Commissioners are affiliated are not 
barred from utilizing the services of P.E.R.C. on their own 
behalf but cannot be represented by the affiliated Com- 
missioners. Advisory Opinion of Executive Commission on 
Ethical Standards. 1079 
The position of police lieutenant is incompatible with 
holding office as a member of the city council in a munici- 
pality operating under Council-Manager Plan C of the 
Faulkner Act. Kaufman v. Pannuccio. App. Div. 1107 
One holding the position of guidance counselor in a 
municipal school system administered by an elected board 
of education is not disqualified, on the ground of incom- 
patibility, from holding office simultaneously as a mem- 
ber of the governing body of the same municipality. Kauf- 
man v. Pannuccio. App. Div. : ..1107 
Appointed positions must be vacated wae incompatible 
with elective offices held by the appointees and the ap- 
pointees must repay to the municipality all compensation 
received incident to the appointed Seats O’Connor et 
als v. Calandrillo et als. App. Div. ‘ 1246 


Conflict of Laws 


New Jersey law governs in a suit by a New Jersey resi- 
dent for personal injuries sustained at Kennedy Airport. 
Rose v. The Port of New York Authority. Sup. Ct. 729 

The question of indemnification is one of substance not 
procedure and hence is to be determined by the state law 
on the subject as well as on the state law as to conflicts. 
Gross v. Texas. U.S.D.C. : . 736 

Federal Court must apply state law on indemnification 
and state law on conflict of laws. Gross v. Texas. 
U.S.D.C. . 736 


Conspiracy 
Acquittal of conspiring to defraud insurance companies 
and of fraud involving series of fictitious accidents during 
18 month period does not bar conviction on similar charges 
involving same insurance company arising from other 
fictitious accidents which allegedly occurred during the 
same period of time. State v. Yormark et al. App. Div. 50 
Evidency of alleged fraud and conspiracy to defraud in- 
surance company as to which defendant had previously 
been acquitted is admissible in trial of pt similar 
charges to show existence of a common scheme or plan to 
defraud, motive and intent. State v. Yormark et al. App. 
2 anne 50 
Where more than two "persons are charged in an indict- 
ment as members of a conspiracy and all but one are 
acquitted, the conviction of that one is legally inconsistent 
and cannot stand. State v. Collins. Law Div. 850 
A conviction for conspiracy cannot be sustained on the 
theory of a conspiracy with an undercover agent, not re- 
ferred to in the indictment, who was only a pretending 
conspirator, in order to obtain evidence of the commission 
of crime by the defendants. State v. Collins. Law Div. 850 
As to conspiracies to commit crimes other than common 
law felonies, the State must prove at least one of the overt 
acts alleged in the indictment and a conviction for con- 
spiracy cannot be had solely on proof of an overt act not 
alleged in the indictment. State v. Malaspina. App. Div. 854 
The subject of conspiracy should not be included in a 
jury charge where the case was not tried on that thesis and 
there was no evidence to justify a finding of an actual 
agreement. State v. Madden. Sup. Ct. .. . . 951 


Constables 

A constable serving a subpoena in a civil action is not 
then engaged in the discharge of his duties as constable 
so as to be allowed to carry a weapon without a permit. 
State v. Nichol. Law Div. : bs 974 


Constitutional Law 

A re-indictment within 6 months of reversal of convic- 
tion for irregularity in first indictment, even though the 
Statute of Limitations has expired, is proper under federal 
statute and does not constitute double jeopardy. U.S. v. 
Zirpolo. U.S.D.C. a 

The confrontation clause is not violated by admitting a 
declarant’s out-of-court statement so long as the declarant 
testifies as a witness and is subject to effective cross ex- 
amination. Rush v. Ziegele. U.S.D.C. si 3 

Prisoners confined to administrative segregation for the 
good of the institution are entitled to the same minimal due 


process afforded to prisoners confined to segregation for , 


disciplinary infractions, to wit, written charges and a 
hearing. Urbano v. McCorkle. U.S.D.C. .. ae 3 

Regulation of Real Estate Commission requiring all ap- 
plicants for licenses and present holders of licenses to be 
finger-printed is valid. Hamilton v. New Jersey Real Estate 
Commission, etc. App. Div... 8 

The Gun Control Law requirement of a showing of “need” 
for a permit to carry a handgun is a sufficient statutory 
standard in light of the provisions for judicial review. 
Siccardi v. State of New Jersey. Sup. Ct. 9 

Seizure of one print of an allegedly obscene film on the 
basis of an explicit affidavit describing its contents was a 
reasonable precaution to prevent destruction of evidence 
and not unconstitutional prior censorship where the 
theaters were free to show other prints which were readily 
available. State v. Osborne. App. Div. Ff 41 

Acquittal of conspiring to defraud insurance companies 
and of fraud involving series of fictitious accidents during 
18 month period does not bar conviction on similar charges 
involving same insurance company arising from other 
fictitious accidents which allegedly occurred during the 
same period of time. State v. Yormark. App. Div. 50 

A ruling on the constitutionality of a statute should be 
made by the appellate courts and not by a trial court. 
Chalmers v. Chalmers. Chan. Div. .. 67 

The N.J. Educational Facilities Authority Law is valid, 
but a facility financed thereunder may not be used for 
sectarian instruction or as a place for religious worship 
even after the Authority is repaid and no college may par- 
ticipate if it restricts entry on racial or religious grounds 
or requires all students to receive instruction in the tenets 
of a particular faith. Clayton v. Kervick. Sup. Ct. 67 

Whether other religious precepts or practices, unrelated 
to the immediate use of the facility, disqualify a college 
from the benefits of N.J.S.A. 18A:72A-1 must await further 
clarification by the U.S. Supreme Court on the church-state 
issue. Clayton v. Kervick. Sup. Ct. a 67 

A defendant is denied the effective assistance of counsel 
where his attorney makes no preparation for trial. State 
v. Anderson. App. Div... . 87 

The claimed unconstitutionality on its face of N.J.S. 
2A:148-10 (advocating destruction of property or assaults 
on the armed forces or police) will not be considered where 
the State contends that defendant’s advocacy of assaults 
upon police officers was not that of a mere abstract doc- 
trine but of action to assault. State v. Cappon. Law Div. 88 

A court should not consider declaring a statute unconsti- 
tutional on its face where the attack is by one as to whom 
the statute may readily be held constitutional, even though 
the statute affects First Amendment rights. State v. Cap- 
DO: HEAWSDIV: uw. sien oes catenins en 88 

A trial court may consider a challenge to the constitu- 
tionality of a statute where the prior cases upholding the 
statute were decided more than 50 years earlier and dif- 
ferent arguments are advanced. State v. Cappon. Law 
Div. ..;.- 88 

The death penalty provision of New Jersey’s homicide 
statute, N.J.S.A. 2A:113-4, must be set aside pursuant to 
the mandate of the U.S. Supreme Court; death sentences 
heretofore imposed are to be changed to life imprisonment; 
non vult plea procedure is not impaired. State v. Funicello, 
et als. Sup. Ct. 105 

Concurring opinion notes problems of judicial misman- 
agement and faulty communication between Federal and 
State courts arising from the shift of power to make rules 
on criminal law to the Federal courts while leaving the 
State judiciary with responsibility for the end result. State 
v. Funicello, et als. Sup. Ct... ... 105 


Francis, J., dissenting, would excise the non vult plea 
rather than the death penalty. State v. Funicello, et als. 
Sup. Ct. ectee 105 

Death penalty set aside pursuant to State v. Funicello. 
State v. Belton. Sup. Ct. .. 106 

Vacation of death penalty obviates need to pursue claims 
that the death penalty violates the Eighth Amendment 
end that selection of Rar was contrary to Witherspoon 

rule. State v. Doss. Sup. Ct. ‘ .. 106 

N.J.S.A. DA: 53-7 do ves not violate the Equal Protection 
clause. Vitolo v. St. Peter’s Church. App. Div. 107 

Conduct on the part of a citizen domiciled in a state other 
than New Jersey which would not be illegal in the state of 
his domicile cannot result in a conviction of a high mis- 
demeanor in New Jersey when it is performed while the 
citizen is merely travelling savinies this state. State v. 
Hatch. Law Div P 171 

A non-resident of New Jersey cannot be heli te account 
for commission of statutorily created offenses in this State 
which are not malum in se, without any prior notice of 
the prohibition or o — to rectify or correct the 
situation. State v. Hatch. Law Div. .... so: FA 

The present system of financing public elementary and 
secondary schools in New Jersey violates the requirements 
for equality contained in the State and Federal Constitu- 
tions. Robinson v. Cahill. Law Div. Mere / 

The State must enact a system of financing which will 
raise education to a ‘thorough’ level in all districts where 
deficiencies exist and equalize the tax burden. Robinson v. 
Cahill. Law Div. ae i 187 

Federal Panel Strikes Jersey Abortion Law 201 

N.J.S.A. 2A:107-1, which forbids the marking or improper 
use or display of the flag of the United States is constitu- 
tional. State v. Zimmelman. Law Div. sho: 0 

Residency requirements for police and firemen are con- 
stitutional. Kzewiski v. Kugler. U.S.D.C. 239 

New York purchaser who invited bid from and purchased 
generator from New Jersey supplier held amenable to 
process in New Jersey under our “long arm” rule. W. A. 
Kraft v. Terrace. U.S.D.C. 255 

When a prospective defendant is represented by counsel 
who requests permission for his client to appear before the 
grand jury to relate his version of the facts, Miranda does 
not apply; the appearance under such circumstances con- 
stitutes an effective w State v. Stavola. App. Div. 275 

New Jersey’s abortion law is unconstitutional as it vio- 
lates the First and Fourteenth Amendments. Y.W.C.A. v. 
Kugler and Abramowitz v. Kugler. U.S.D.C. .. 283 

The use of a defendant’s uncounseled prior convictions 
to attack his credibility at trial impairs his rights under 
the 6th and 14th Amendments. State v. Koch. App. Div. 293 

The Burgett-Tucker rule is available to any defendant 
whose conviction was not final on November 13, 1967, the 
date of the Burgett decision. State v. Koch. App. Div. 293 

The moratorium “pen contract claims against the State 
created by N.J.S.A. 52:4A-1 is unconstitutional because not 
justified by an overriding public need, since its purpose 
is only to give the Legislature time to consider creating 
a new tribunal to hear contract claims. P. T. & L. Const. 
Co., Inc. v. Comm., Dept. of Trans. State of N.J. Sup. 
Ct. : 341 

A public school teacher’s non-retention based solely on 
the exercise of lawful union activity or other First Amend- 
ment rights would be unlawful state action. Katz v. Board 
of Trustees. Chan. Div. .. 346 

Due process does not require a statement of reasons 
and a hearing in order to discontinue the employment of a 
non-tenured teacher. Katz v. Board of Trustees. Chan. 
Div. : 346 

Termination of welfare benefits without a fair hearing 
at the state level violates a recipient’s constitutional and 
statutory rights. Serritella v. Evans. U.S.D.C. .. .. 347 

Civil Rights Division regulation requiring landlords to 
supply Division with information as to race of tenants and 
applicants is valid. N.J. Builders, etc. v. Blair. Sup. Ct. 395 

Disclosure by the landlord to its tenants of the data sub- 
mitted to the F.H.A. in support of landlord’s application 
for rent increases is not compelled by any relevant statute 
or by the due process clause of the.-Fifth Amendment. 
Wayne Village Tenants’ Assn., et al v. Wayne — 
App. Div. 

The ‘‘grandfather clause’’ of ‘the tied-house orohibition, 
N.J.S.A. 33:1-43, is unconstitutional and not severable, so 
that the entire prohibition is invalid. Affiliated Distillers 
Brand Corp. Sup. Ct. 414 

A defendant is deprived of the effective assistance of 
counsel contrary to the sixth amendment where dual 
representation involving interests inconsistent with his 
makes his defense less effective than it would have been 
bsent such conflict of interest. U.S. ex rel Smith v. New 
Jersey. U.S.D.C. ; 459 

The legislature cannot enact a system ‘of education or 
taxation that prefers one individual or group of individuals 
over another without a reasonable basis for a distinction 
between them which is related to the purposes to be served. 
Robinson et al v. Cahill et al. Law Div. .. “s 463 

Since N.J.S.A. 2A:148-10 has been narrowly construed by 
the New Jersey courts as proscribing only incitement to 
imminent lawless action, rather than mere advocacy, the 
statute is not unconstitutional. State of N.J. v. Hopson. 
App. Div. 506 

If a general class of offenses can 1 be made constitution- 
ally definite by a reasonable construction of the statute, 
bose courts must give the statute that construction. State of 

N.J. v. Hopson. App. Div. 506 

~ Tenants of low-rent housing projects manage by a 
municipal housing authority may not be evicted without 
compliance with the requirements of HUD regulations and 
the due process principles of Goldberg v. Kelly. Lee v. 
Housing Authority of the City of Elizabeth. Union County 
District Ct. 507 

Low-rent public housing tenants may “not be evicted 
without being afforded an evidentiary hearing at the ad- 
ministra‘ive level as well as the protection of court pro- 
ceedings. Lee v. Housing Sent of the ied of Eliza- 
beth. Union County District Ct. 507 
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Non-compliance of municipal housing authority lease 
with requirements of due process and HUD regulations 
renders the lease unenforceable. Lee v. Housing Authority 
of the City of Elizabeth. Union County District Ct. .. 507 

Conviction obtained in violation of the Gideon rule can- 
not be used to enhance punishment for another offense. 
Miscavage v. Howard. U.S.D.C. ins ee 

The right to presence of counsel does not extend to pre- 
custody pretrial investigatory photographic identification. 
U.S. ex rel Hickman v. N.J. U.S.D.C. x a 527 

Uncounselled prior convictions may not be used to im- 
peach the credibility of a defendant in a criminal trial and 
such use invalidates a conviction at such trial unless it was 
harmless error beyond a reasonable doubt. State v. Koch. 


App. Div. 521 
New Jersey’s Witness Immunity. Law Upheld By High 
Court ; 521 


The New Jersey Sports and Exposition Authority Law 
is constitutional. New Jersey Sports & Exposition Author- 
ity v. McCrane. Sup. Ct. . 526 

The Legislature may adopt a statute which binds future 
Legislatures as to action which may alter an autonomous 
authority’ s revenue sources. New Jersey Sports & Exposi- 
tion Authority v. McCrane. Sup. Ct. ‘ , 526 

The provision in the New Jersey Sports and Exposition 
Law that the Legislature will not materially impair the 
Authority’s bonds is valid and binding on this and subse- 
quent Legislatures: Weintraub, C.J., Proctor, J. & Hall, J. 
dissent. New Jersey _— & Exposition Authority v. Me- 
Crane. Sup. Ct. 526 

Before the site for the proposed Hackensack Meadow- 
lands sport complex is approved, there must be a hearing 
on the environmental considerations before the Meadow- 
lands Commission and Department of Environmental Pro- 
tection upon public notice. New Jersey Sports & Exposition 
Authority v. McCrane. Sup. Ct. . 526 

The New Jersey Sports and Exposition ‘Authority Law is 
oe onal. New Jersey Sports & Exposition Authority 

. McCrane. Law Div. Ne 526 

Construction and maintenanice of a spor ts and exposition 
complex is a valid public purpose and a proper govern- 
— il {unction. New Jersey Sports & Exposition Authority 

. McCrane. Law Div. , 526 

There is no constitutional requirement that a person be 
advised of a right to counsel at hearings before adminis- 
trative agencies and courts are reluctant to allow counsel 
in purely investigatory administrative proceedings absent 
a statute or administrative rule to the contrary. In re 
Bufanio. App. Div. : , oe 605 

An administrative regulation giving the subject of an 
investigation under oath a right to counsel does not impose 
on the agency an obligation to advise him of such rights. 
In re Bufanio. App. Div. . 605 

Supreme Court Mandates | Right To Counsel For, Indi- 
gents In Petty Offenses And, In Other Case, Finds No Such 
Right At Pre-Indictment Line-up. 605 

A disciplinary hearing of a state trooper before an officer 
of the State Police appointed for that purpose, with counsel 
but with the public excluded, does not violate any right to 
a public trial or due process absent a showing that the 
hearing officer was not qualified to conduct the hearing or 
was prejudiced. Kelly v. Sterr. App. Div. .. 611 

The mandate in the State Constitution for recognition 
of county lines does not justify any deviation from the 
mathematical equality in districts required by the Federal 
Constitution. Scrimminger v. Sherwin. Sup. Ct. 630 

State Senate districts should be single member districts, 
drawn without reference to counties, but contiguous, com- 
pact, and observing municipal lines where practicable. 
Scrimminger v. Sherwin. Sup. Ct. . 630 

High Court Broadens Police Stop And Frisk Power. Al- 
lows Frisk Based On Tip From Reliable Informant Without 


Probable Cause For Arrest. 645 
U.S. Supreme Court Rules Opportunity For Hearing 
Required Before Repossession Of Chattels .. 647 


The mere offer of an important and necessary govern- 
mental service to all upon the same terms does not satisfy 
the Equal Protection Clause where in actual fact the terms 
upon which the service is offered negate its availability to 
a substantial segment of the community. Teagen Co. v. 
Borough of Bergenfield. Law Div. ; 651 

Where no attempt has been made to arrive at a classi- 
fication based on real differences to support a difference 
in treatment with respect to municipal services, or where 
the grounds upon which the classification is made are 
irrelevant to the achievement of the end sought, the gov- 
ernmental action is wholly arbitrary. Teagen Co. v. Bor- 
ough of Bergenfield. Law Div. ne) 

Due process is not necessarily offended by giving a de- 
scription of the suspect to the victim in advance of the 
identification, particularly where such description simply 
accords with the description the victim had furnished. 
State of New Jersey v. Earle. Sup. Ct. 669 

Although counsel need not be present at an identification 
which takes place before the commencement of the prose- 
cution of the defendant, enforcement authorities should 
nonetheless make a complete record of the identification 
procedure if it is feasible to do so. State of New Jersey v. 
Earle. Sup. Ct. 669 

U.S. Supreme Court Holds Capital Punishment Uncon- 
stitutional ‘ 672 

The Fifth Amendment privilege against self-incrimina- 
tion does not bar prosecution for misconduct in office 
based upon charges that a detective initially failed to re- 
port a fight in a tavern and subsequently filed a written 
report falsely denying his presence in the tavern at the 
time of the fight. State of New Jersey v. Falco. Sup. Ct. 715 

The Fifth Amendment does not insulate from criminal 
charges a public employee who fails to file a required 
report or who submits a false official report. State of New 
Jersey v. Falco. Sup. Ct. 715 

Due process does not require a testimonial hearing con- 
cerning the validity of an administrative order by the 
Assignment Judge appointing a clerk to serve jury notices. 
In re: Supervision and Assignment of the Petit Jury Panels 
in Essex Cty. Sup. Ct. i as 715 
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Constitutional Law, Cont’d 
. It is constitutional error to cross-examine on or comment 
on defendant’s failure to volunteer to the police exculpatory 
information advanced at trial. Burt v. Yeager. U.S.D.C. 715 
The public’s right and overriding need to have its schools 
run without outside interference permits a reasonable 
limitation on First Amendment rights. State v. Karr & 
Walker. App. Div. - 734 
Non-students engaging in non- -school activities on school 
property after being forbidden to do so and ordered to 
leave are guilty of trespass. State v. Karr & Walker. App. 
Div. 734 
An ordinance requiring planning bonne to hold hearings 
on applications for commercial site plan approval is not an 
unconstitutional delegation of authority where accompanied 
by standards having a connection with and affect on ad- 
jacent residential areas. Guaclides v. Mayor and Council 
of the Borough of Englewood Cliffs. Law Div. 734 
Liquor regulations adopted in the exercise of police pow- 
ers must be reasonable and not go beyond the public need. 
In Re Hausner. Sup. Ct. a 35 
Liquor regulations which, as interpreted by the ABC, 
would prohibit possession of contraceptives and obscene 
literature for the private use of a licensee in a locked 
private office on licensed premises are oppressive and go 
beyond any current public need and are therefore invalid. 


In Re Hausner. Sup. Ct. peo a ae . 735 
Federal Habeas Corpus: Easing The Tension Between 
State And Federal Courts e- 742 


The ordinances adopted by River ‘Edge and Fort Lee 
establishing rent leveling systems designed to curtail 
“rent gouging” are constitutional. Inganamort v. Borough 
of Fort Lee. Chan. Div. pte ct damenesticies See 758 

Two years and two months is not an unreasonably long 
duration for temporary Meadowlands Zoning regulations 
in view of the need for a careful development of the final 
plan. Meadowland Regional Development Agency v. Hack- 
ensack Meadowlands Development Commission. App. 
Div. .. 760 

The distribution of obscene materials to anyone, includ- 
ing consenting adults, may be constitutionally prohibited. 
State v. Muldowney. Sup. Ct. Ly 

There is no requirement that the State pay compensa- 
tion for the period in which the uses of undeveloped areas 
in the Meadowlands are restricted by temporary zoning 
regulations since the regulations do not amount to an option 
for the State to purchase the property. Meadowland Re- 
gional Development Agency v. Hackensack Meadowlands 
Development Commission. App. Div. ssn os 

Recitation of the Miranda warnings to a boy of 10 even 
when they are explained is undoubtedly meaningless; a 
purported waiver of his rights by the juvenile does not 
“/.- his confession voluntary. State in the Interest of 

. H. Sup. Ct. : 782 

yf ston possible, and especially in the case of young 
children, no child should be interviewed except in the 
presence of his parents or guardian. State in the Interest 
of S. H. Sup. Ct. ree 782 

The statutes creating a special form of government for 
the City of Paterson violate the constitutional provisions 
against special laws since the population classification is 
illusory and intended to exclude other municipalities of 
nearly similar size. Mason y. City of Paterson. Law 
Div. 784 

In the future, the trial judge shull decide whether Mir- 
anda warnings were given and waived and if the confes- 
sion was voluntary under all the circumstances, and if so, 
should then instruct the jury to decide whether the confes- 
sion was true under the same circumstances, without 
telling them his own views. State v. Hampton. Sup. Ct. 801 

30 years to life is not unconstitutiona! as cruel and un- 
usual punishment, nor does it violate due process or deny 
equal protection because other equally serious crimes 
are punished less severely. State v. Hampton. Sup. Ct. 801 

The silence of an accused while in custody after advice 
that he has a constitutional right to remain silent may 
not be the subject of inquiry at trial if he later chooses to 
testify and offer an exculpatory defense. State v. Griffin. 
App. Div. 803 

New trial ordered where prosecutor inquired into de- 
fendant’s previous silence and sought to draw adverse 
in‘erences from it. State v. Griffin. App. Div. 803 

A confession obtained by a private security guard is not 
subject to Miranda warning erie for admissibility. 
State v. Kelly. Sup. Ct. : 851 

The trial court should conduct a preliminary hearing 
on the question of veluntariness where a confession is 
claimed to be false and a result of physical force, whether 
by a private person or a policeman. State v. Kelly. Sup. 
Ct. 851 

New trial not required until trial court holds hearing and 
determines voluntariness of confession. State v. Kelly. 
Sup. Ct. 851 

The defense of double jeopardy is unavailable to an in- 
dictment for murder when the victim dies after the initial 
charge of assault and battery had been determined by con- 
viction or guilty plea. State v. Thomas. Sup. Ct. 851 

N.J.S.A. 2A:14-1.1 is constitutional; it is not a special law 
nor does it violate equal protection. Rosenberg v. North 
Bergen. Sup. Ct. 855 

The warnings required under Miranda v. Arizona are to 
be given by the police prior to interrogation of a suspect, 
but where a suspect blurted out information without any 
request by the police, no Miranda warning was necessary. 
State v. Slobodian. App. Div. 5 870 

A foreign divorce is not entitled to full faith and credit 
where the defendant did not appear, service was only by 
publication in the foreign state and no effort was made to 
cause process to be mailed to the defendant’s last known 
address or addresses. Stuerze v. State of New Jersey, Div. 
of Pensions. App. Div. 870 

Suits by the Sec. of Labor to enjoin violations by School 
Boards of the Fair Labor Standards Act are not barred 
by the 11th Amendment. Hodgson v. Boards of Education, 
Parsippany-Troy Hills et al. U.S. Dist. Ct. .. 874 


County Police have authority to compel adherence to 
load restrictions on county bridge and such law enforce- 
ment authority does not create an unconstitutional burden 
upon interstate commerce. State v. Horn. App. Div. 881 
Double jeopardy defense is ava 1ilable even though first 
trial was in municipal court. State v. Ebron. Sup. Ct. 882 
The Wiretapping and Electronic Surveillance Control 
Act, N.J.S. 2A:156A-1 et seq., is constitutional. State v. 
Sidoti et al. App. Div. _... : 882 
Since, by definition, only a woman can be a “Common 
Scold’’, N.J.S.A. 2A:85-1 is unconstitutional under the Equal 
Protection Clause of the 14th Amendment. State v. Palen- 
drano. Law Div. sie-ceeis dial a 
There is no cor vatituitionsl ‘requirement to provide a 
parolee with counsel during a parole revocation proceed- 
ing. re v. Morales and Morales v. N.J. State Parole 
Board. App. Div. ~ ; 905 
Althou igh a preliminary hearing ia a notice of a hearing 
prior to revocation, required by Morrissey v. Brewer, were 
absent, revocation of parole is valid w here the same Yesult 
would have been reached had said requirements been {ol- 
Satie State v. Morales and Morales v. N.J. State Parole 
oard. App. Div. Pe 
peony preliminary and final, are due process require- 
ments prior to parole revocation. State v. Morales and 
Morales v. N.J. State Parole Board. App. Div. .... 905 
The New Jersey Counterpart Fee Act (N.J.S.A. 39:3-6 
et seq.), imposing fees and taxes on vehicles using New 
Jersey highways equivalent to the fees imposed by the 
state of registration upon New Jersey registered vehicles 
operating in such state, is constitutional. B & L Motor 
Freights, Inc. v. Heymann. Chan. Div. .. Be 907 


A state can constitutionally impose appropriate condi- 
tions for use of its highways by vehicles in interstate com- 
merce, including reciprocal-retaliatory fees. B & L Motor 
Freights, Inc. v. Heymann. Chan. Div. = 907 

N.J.S.A. 2A:14-1.1, providing that no action may be 
brought against contractors, architects, and the like 
grounded in contract, tort or otherwise, to recover dam- 
ages for deficiencies in the design or construction of an 
improvement to real property after 10 years from the date 
when the services were rendered or the construction per- 
formed, does not violate Art. IV, Sec. 7, Par. 5 of the New 
Jersey Constitution. Salesian Society V. 7 Corpora- 
tion. Law Div. a 973 


There is no constitutional right to aiiouat at a pretrial 
photographic identification of a suspect who is in custody. 
State of New Jersey v. Farrow. Sup. Ct. ...... 997 

N.J.S.A. 2A:170-29(1), which makes uttering loud, offen- 
sive and indecent language in a public place disorderly 
conduct is overly broad and violative of the First Amend- 
ment and hence unconstitutional. State v. Rosenfeld. App. 
Div. ... ree 

The minimum age qualification of 21 years for petit jur- 
ors as set forth in N.J.S. 2A:69-1 is not unconstitutional. 
State v. Stewart. App. Div. ... ... 1021 

The State has the power to prescribe relevant qualifica- 
tions for jurors, including age. State v. Stewart. App. 
Div. Pe : os. OE 


The issuance of more than one trading hina for each 
10 cents of motor fuel purchased at a retail gasoline serv- 
ice station constitutes an illegal rebate or concession in 
violation of N.J.S.A. 56:6-2(e). Glaser v. Downes. Chan. 
Div. ... * 1022 


A reevaluation of the Margetts theory, sanctioning the 
issuance of a limited number of trading stamps as a ‘‘cash 
discount’, may not be made by a trial court. Glaser v. 
Downes. Chan. Div. +s 1022 

Assuming that the State’s position is, as it must be, that 
the distribution of giveaways, gifts, bonus trading stamps, 
ete. by gasoline retailers is illegal, and that appropriate 
notice of such illegality will be given by the State to all 
gasoline retailers, prohibition of the issuance of triple 
trading stamps by a retailer does not deprive him of equal 
protection of the laws. Glaser v. Downes. Chan. Div. 1022 

Giveaways, whether or not connected with the purchase 
of motor fuel, violate N.J.S.A. 56:6-2(e), and fairness re- 
quires that the State notify all gasoline retailers of the 
illegality of such competitive practices. Glaser v. Downes. 
Chan. Div. “ sf ee 1022 

Unstamped cigarettes destined for foreign markets, 
which have been shipped directly from manufacturers, 
and are segregated from and packaged and identified dif- 
ferently than intrastate shipments of stamped cigarettes, 
although they may have temporarily come to rest in a 
bonded warehouse in New Jersey, are again moving in 
foreign commerce when moved from the warehouse to be 
shipped. B. Epstein Tobacco Co. v. Director, Division of 
Taxaticn. Div. of Tax Appeals. .. sire debe 1023 

A car buyer is presumably aware of the possibility of re- 
possession and cannot claim that peaceful self-help recap- 
ture of his car is a violation of his right to due process 
merely because no prior hearing on notice to him took 
place. Messenger v. Sandy Motors, Inc. Chan. Div. 1106 

The narrowing construction of the anti-loitering ordinance 
of the City of Orange is affirmed for the reasons expressed 
by the Appeliate Division in 116 N.J. Super. 531 (1971). 
Camarco v. City of Orange, et als. Sup. Ct. .. 1106 

An ordinance which, as judicially construed, simply pro- 
scribes loitering which obstructs, molests or interferes with 
others lawfully in public places or which threatens an im- 
mediate breach of the peace is constitutional. Camarco v. 
City of Orange, et als. Sup. Ct. stent 1106 

The existence of section 503 of the Uniform Commercial 
Code authorizing a secured creditor to repossess the se- 
curity without judicial process does not make recapture 
of an automobile by peaceable self-help an action under 
color of state law since self-help was legally recognized 
long before the adoption of the Code. —_ v. Sandy 
Motors, Inc. Chan. Div. oe ire ... 1106 

The Defendant in a Consumer Fraud action under N.J. 
S.A. 56:8-1 has no constitutional right to a jury trial. Kug- 
ler v. Banner Pontiac, Buick, Opel, Inc. Chan. Div. 1131 


A borough ordinance prohibiting a commercial scav- 
enger from dumping refuse, originating in resident busi- 
nesses in the borough’s disposal sites, is not an unconstitu- 
tional discrimination against an individual scavenger, and 
is a reasonable exercise of police power, when the record 
shows that the borough previously had been unable to keep 
its sites in sanitary condition, needed to reduce their usage, 
and could not check the original point of origin of refuse 
brought in by commercial scavengers with customers in 
several boroughs. Leimpeter’s Disposal Service Inc. v. 
Mayor’s Council of the Borough of Carteret. Law Div. 1134 

Miranda warnings and the Fourth Amendment do not 
apply to interrogations and searches by non-governmental 
agents. State of New Jersey v. Orlando Caleagno. App. 
Div. 1134 

The cons stitutional guarantee of jury trial means a jury 
of 12 and denial of such jury is improper where it has been 
duly demanded by a party. Jordan v. Newark. App. 
Div. re 1145 

Failure to recognize a cause of action of minor children 
for the loss of aid, comfort, companionship, services and 
earnings of their parents does not violate the Equal Pro- 
tection or Due Process clauses of the 14th Amendment. 
Mary Russell ete., et al. v. Salem Transportation Co., Inc., 
et al. Sup. Ct. : a 1151 

The Full Faith and Credit Clause applies only where the 
judgment of the foreign state is “founded upon adequate 
jurisdiction of the parties and subject matter.’’ James v. 
Francesco. Sup. Ct. .. nee 1152 

Due process is denied if a convicted defendant is sen- 
tenced to a greater punishment than that for the proven 
crime because of supposed perjury at trial which has 
neither been charged nor proven. State of New Jersey v. 
Oscar Poteet. Sup. Ct. Hone - 1152 

o forbid a soldier ever to controvert the presumption of 
non-residence would impose an invidious discrimination. 
Township of New Hanover v. Kelly. Law Div. 1246 

While the new divorce act in N.J.S. 2A:34-7 abolishes the 
defense of recrimination, it cannot constitutionally deprive 
a defendant of such a defense where it had vested before 
the new enactment. Huntley v. Huntley. Chan. Div. . 1306 

Art. I, Par. 19 of the New Jersey Constitution gives courts 
the power to require a private non-profit hospital to bar- 
gain collectively with a designated bargaining represent- 
ative or to order a representative election. Local 1199, 
Drug & Hospital Employees Union, A.F.L.-C.1.0. et al v. 
Mountainside Hospital. Chan. Div. .. a aioie SOO 

The New Jersey statute requiring voters to register at 
least 40 days before an election appears to be valid. Ca- 
brera v. Board of Elections of Camden County. 
U.S.D.C. a 1310 

A commanding officer of a military reservation can ex- 
clude civilians from holding rallies or making political 
speeches thereon. Spock v. David. U.S.D.C. .. 1310 

The amendment of N.J.S. 2A:115-1.1 to eliminate the 
social value element as a test of obscenity is unconstitution- 
al. Cine-Com v. Lordi. U.S.D.C. ... 1854 


Consumer Fraud 

“Permission to conduct a class action alleging fraud in the 
sale of grave sites should not be denied because the At- 
torney General files a crossclaim raising somewhat similar 
contentions, since he does not have exclusive power to act 
against consumer fraud. N.J.S. 56:8-1 et seq.; R. 4:32-1 et 
seq. Olive et al v. Graceland Sales Corp. et al. Sup. Ct. 855 


Consumer Protection 
A fine print provision giving the seller of consumer 
goods the right to retake the property upon default is un- 
enforceable unless called to the attention of the buyer and 
understood by him. Grossman Furniture Co., Inc. v. Pierre 
Essex County Dist. Ct... : 629 
Defendant who made television offer te sell carpeting at 
stated price is responsible for performance of contract 
entered into by consumer and another company as a re- 
sult of advertisement in the absence of evidence that 
consumer was informed that defendant was to be relieved 
of all responsibility under the contract. Riley v. New 
Rapids Carpet Center et al. Sup. Ct. sees (04 
Defendant who made television offer to sell carpeting at 
stated price is liable for losses suffered by persons induced 
by the offer to sign contracts with another company which 
defendant knew was not bound by the terms of the offer. 
Riley v. New Rapids Carpet Center, et al. Sup. Ct. ... 784 
A court should be slow to hold that a suit may not pro- 
ceed as a class action and may delay a determination on 
the class-action issue. Riley v. New Rapids Carpet Center, 
et al. Sup. Ct. 784 
In consumer fraud class action plaintiff should be al- 
lowed to seek data from defendants to enable the court 
to make an informal judgment as to the propriety of 
the class action. Riley v. New Rapids Carpet Center et 
al. Sup. Ct. ... 784 
The Consumer Fraud Act is : not confined by its terms or 
spirit to activities involving residents of New Jersey and 
it prohibits unlawful practices in New Jersey without limi- 
tation as to the place of residence of the persons imposed 
upon. Kugler v. Haitian Tours, Inc., et al. Chan. Div. .. 906 
Unlawful practices in violation of the Consumer Fraud 
Act will be enjoined on application of the Atty.-Gen. Kugler 
v. Haitian. App. Div. .... 906 
N.J.S.A. 56:8-1 et seq. may be violated even though no 
one has in fact been misled or deceived by an unlawful act 
or practice. Kugler v. Koscot et al. Chan. Div. ... 982 
A referral sales and pyramiding concept, which is an 
arrangement whereby one is induced to buy upon the 
representation that one can not only regain the purchase 
price, but also earn profits by selling the same program 
to the public, is inherently deceptive and may be prose- 
cuted under N.J.S.A. 56:8-8. Kugler v.' Koscot et al. 
Chan. Div. .. ... 982 
Acquittal in a Disorderly Person prosecution does not bar 
a later Consumer Fraud action based on the same allega- 
tion of turning back the odometer on an automobile. Kugler 
v. Banner Pontiac, Buick, Opel, Inc. Chan. Div. ...1181 
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Contempt 

Actual notice or knowledge of a restraint compels com- 
pliance, and a defendant will not be saved from sanctions 
for wilful disobedience by a crafty suggestion that while 
he knew better, no one handed him the formal documentary 
restraint. In the Matter of Education Association of Pas- 
saic, et al. App. Div. .... 51 


A professional negotiator need not disassociate himseli 
entirely from his principals in the event of their illegal 
activity, but he should diligently avoid participation even 
while he endeavors to settle the problems producing the 
difficulties. In the Matter of Education Association of 
Passaic, et al. App. Div. 51 

A defendant cannot be held in contempt ‘for failure to 
comply with a support order without compliance with the 
notice and other provisions of R. 1:10-2 to 4 relating to 
er prosecutions for contempt. In re: Reeves. Sup. 

| ee 715 


Refusal to accept assignment to represent an indigent 
defendant in a municipal court disorderly persons case is a 
contempt of court. In re Esther S. Frankel. App. Div. 758 

One who is guilty of contumacious conduct in one court 
cannot claim immunity from prosecution therefor while 
in this State to pursue his rights in another court. In the 
Matter of Schuler. App. Div. 849 


Contingent Fees 
Contingent Fee Forms eee a 65 
Answers to Contingent Fee Questions 341 
Contingent Fee Suits Remanded To State Courts 645 
A Contingent Fee Study—By The Bar Institute Of New 
Jersey, by Alexander P. Waugh and Frank T. Flannery 1305 


Contractors 
N.J.S.A. 2A:14-1.1 is construed as affording protection 
to planners and builders of structures, roads, playing fields 
or aught else that can be deemed ‘‘an improvement to real 
property” under a broad reading of that phrase, and in- 
cludes paving of a public street. Rosenberg v. North Ber- 
gen. Sup. Ct. 855 
N.J.S.A. 2A:141.1 bars an action for injuries sustained 
more than ten years after the negligent act of planning, 
construction or paving complained of. Rosenberg v. North 
Bergen. Sup. Ct... 855 
N.J.S.A. 2A:14-1.1, providing that no action may be 
brought against contractors, architects, and the like 
grounded in contract, tort or otherwise, to recover dam- 
ages for deficiencies in the design or construction of an 
improvement to real property after 10 years from the date 
when the services were rendered or the construction per- 
formed, does not violate Art. IV, Sec. 7, Par. 5 of the New 
Jersey Constitution. Salesian Society v. Formigli Corpora- 
tion. Law Div. 973 
The limitation in N.J.S.A. 2A:14-1.1 applies to claims by 
owners and tenants in possession and control of the im- 
provement but not to claims against them. Salesian Society 
v. Formigli Corporation. Law Div. . 973 
N.J.S.A. 2A:14-1.1 applies prospectively to all actions 
commenced after its effective date, May 19, 1967. Salesian 
Society v. Formigli Corporation. Law Div. 973 


Contracts 


The failure of a party to comply with a contract provision 
authorizing termination upon five days written notice does 
not bar said party from terminating for a material breach 
by the other party or from recovering damages for breach 
of the contract where the contract is neutral as to whether 
the notice provision is the exclusive method of termination, 
it was not intended as the exclusive remedy as to matters 
which could not be rectified, and the conduct of the other 
party was equivalent to a repudiation of the contract. 
Young Travelers v. Felsen. Essex County Dist. Ct. .. 203 

The moratorium upon contract claims against the State 
created by N.J.S.A. 52:4A-1 is unconstitutional because not 
justified by an overriding public need, since its purpose 
is only to give the Legislature time to consider creating a 
new tribunal to hear contract claims. P. T. & L. Const. 
Co., Inc. v. Comm., Dept. of Trans. State of N.J. Sup. 
Ct. 341 

A fine print provision giving the seller of consumer goods 
the right to retake the property upon default is unenforce- 
able unless called to the attenion of the buyer and under- 
stood by him. Grossman Furniture Co., Inc. v. Pierre. 
Essex County District Court xeey Gog 

A county district court may grant reformation of a 
contract to exclude a recapture clause which was not 
called to the attention of and understood by the buyer. 
Grossman Furniture Co., Inc. v. Pierre. Essex County 
District Court 629 

In every contract there exists an implied covenant of 
good faith and fair dealing. Association v. Catholic War 
Veterans. Sup. Ct. oa 777 

While action of insurance company in allowing a veter- 
ans’ organization to administer a group life insurance pro- 
gram for its membership as a substitute for the initial 
broker was not a literal violation of the contract, such 
action might be found to be a breach of the implied cove- 
nant of good faith. Association v. Catholic. Sup. Ct. .. 777 

An offer which invites acceptance by performance, rather 
than by a promissory acceptance, will give rise to a bind- 
ing contract when the offeree begins the invited perform- 
ance or tenders part of it. Association v. Catholic War 
Veterans. App. Div. ... 802 

Where a contract was intended to endure as long as mu- 
tually satisfactory to the parties, the issue of whether ter- 
mination by one party was before a reasonable time had 
elapsed is for the jury. Association v. Catholic War Vet- 
erans. App. Div. .. . 802 

The faiiure of a corporation to secure an insurance 
broker’s license prior to soliciting business does not bar 
its right to sue where its operating individuals were duly 
licensed. N.J.S.A. 17:22-6.6 and 6.9. Association v. Catholic 
War Veterans. App. Div. 802 

The essence of contract liability to a third party is that 
the contract be made for the benefit of said third party 
within the intent and contemplation of the contracting par- 
ties and unless such a conclusion can be derived from the 
contract or surrounding facts a third party has no right 


of action under the contract although he may derive inci- 
dental benefit from its performance. Gold Mills, Inc. v. 
Orbit Processing Corp., et al. Law Div. 1351 


Contributing to Delinquency of Minor 

Conviction for contributing to delinquency of minors cén- 
not be sustained where indictment was based on single 
o.tense, i.e., permitting minor to be present on premises 
while defendants were in unlawful possession of marijuana, 
but instructions allowed jury to find guilt on broad charge 
of contributing to juvenile delinquency. State v. Brown and 
Jasper. Sup. Ct. 1 

An adult who exposes himself and fondles the private 
parts of an eleven year old girl may be convicted of con- 
tributing to the delinquency of a minor under N.J.S.A. 
2A:96-4 even though there is no proof that the minor be- 
came delinquent as a result. State v. Blount. Sup. Ct. .. 107 


Contribution 

Parental immunity invoives a iack of a cause of action 
rather than a mere bar to asserting a claim; accordingly, 
it can be raised for the first time at trial and bars a claim 
for contribution against the parent. Faul v. Dennis. Law 
Div. 238 


Conveyances 

A quitclaim deed is not the proper vehicle to transfer to 
a private individual or corporation, even one not for profit, 
a municipality’s interest in land dedicated as a public right 
of way and the quitclaim deed is not an abandonment by 
the municipality of the public rights to the property. Brigh- 
ton Construction Inc. et al v. L & J Enterprises, Inc. et al. 
Chan. Div. 1211 


Corporations 
Offerings of securities of a New Jersey corporation are 
subject to the jurisdiction of the New Jersey Bureau of Se- 
curities notwithstanding the opinion of counsel for the is- 
suer that such securities are exempt from registration or 
the offering of such securities is from another state; the 
offeror should make inquiry in writing from the Bureau 
relative to the availability of any exemption for the pro- 
posed securities transaction. In re IRM N.J. Bureau of 
Securities. 299 
There has not been and should not be federal preemption 
in the field of securities regulation. In re IRM N.J. Bureau 
of Securities 299 
The New Jersey Bureau of Securities has jurisdiction 
over an offering which is claimed to be exempt from fed- 
eral registration as a ‘‘private offering”’ under 15 U.S.C.A. 
77(d)(2); the State exemption provisions are more restric- 
tive than the federal provision, evidencing the State’s 
“paternalistic” philosophy as contrasted with the federal 
‘permissive’ philosophy. In re IRM N.J. Bureau of 
Securities 299 
A subsequent offer of unregistered securities for sale to 
existing security holders is not exempt from regulation 
under the New Jersey Blue Sky Law where the initial 
offering of securities was unlawful. In re IRM N.J. Bureau 
of Securities. , 299 
Where corporation revalues assets on its books above 
original book value and its franchise tax is based on this 
revaluation, it cannot question validity of its own revalu- 
ation. Bassett Estates, Inc. v. Glaser. Division of Tax 
Appeals : 346 
New Jersey law allows pendente lite expenses to directors 
by way of indemnification but Texas law does not grant 


any pendente lite indemnification. Gross v. Texas. 
U.S.D.C. 736 

Medical Reimbursement Plans for Closely Held Corpora- 
tions, by Andrew M. Kimmel 905 


Where the corporate form is used by individuals for the 
purpose of evading the law, or for fraud, the corporate 
form will be disregarded and the individual will be liable. 
Kugler v. Koscot et al. Chan. Div. .. 982 

Corporate officers are liable for their torts although com- 
mitted when acting officially and the person injured may 
hold either liable and generally may hold both as joint tort- 
feasors. Kugler v. Koscot et al. Chan. Div. 982 

Final Report Of The Corporation Law Revision Com- 
mission 1105 

Guidelines For Filing Proposed Security Offerings — 1167 


Correctional Reform 

Report of the Sub-Committee on Education to the New 
Jersey State Bar Association Committee on Correctional 
Reform Sy 7 530 


Costs 

The costs of prosecution which may be imposed as a con- 
dition of probation are only those costs authorized by an- 
other statute. State v. Mulvaney. Sup. Ct. 854 

Whether costs of prosecution may be imposed as a condi- 
tion of probation in excess of the costs taxable upon convic- 
tion is a subject for the Legislature. State v. Mulvaney. 
Sup. Ct. 854 

In the absence of a statute providing otherwise, the State 
is not liable for costs incurred in defending a criminal 
prosecution. State v. Kohns. App. Div. 1246 


Counsel Fees 
Court has discretion to refuse to award counsel fees tu 
an assured under Rule 4:42-9 if the assured was guilty of 
misrepresentations which substantially contributed to the 
necessity for litigation concerning the validity of his poli- 
cies. Felicetta v. Commercial Union Insurance Co. App. 
Div. ate Ns 34 
Held, on facts, the limitation of counsel fees to 20% of 
the infant’s share of death action settlement was not an 
abuse of discretion. Suarez v. Berg. App. Div. 49 
Under N.J.S.A. 2A:15-53, a union is entitled to an award 
of counsel fees where an injunction against it is dissolved 
because the court finds that the employer does not have 
clean hands, even though the injunction was imposed by a 
consent order. Cast Optics Corp. v. Textile Workers. 
App. Div. 86 
Neither reconciliation during the pendency of the divorce 
suit nor termination by voluntary dismissal of the action 
bars allowance of counsel fees and costs. Weiner v. Weiner. 
Ch. Div. ere 505 
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Application of defendant-wife’s attorney for counsel fees 
and costs following a voluntary dismissal of the divorce 
complaint by plaintiff husband and an alleged reconciliation 
granted. Weiner v. Weiner. Ch. Div. . 505 


Counterclaims 

A counterclaim is an affirmative effort to enforce or col- 
lect upon an affirmative claim. eae v. Kosuga. Law 
Div. re 1307 


Counties 

The County Supervisor does not have veto power over the 
adoption of the County Budget 7" the Board of Freeholders. 
Blasi v. Ehret. App. Div. 394 


County Colleges 

Under N.J.S.A. 34:13A-1 et seq. and 18A:64A-1 et seq. 
Board of Trustees of County College is required to negoti- 
ate format of college calendar with representatives of 
faculty association. Burlington County College Faculty 
Ass’n v. Bd. of Trustees, Bur _—— County College, et al. 
Law Div. : 631 


County Police 

County Police have authority to compel adherence to 
load restrictions on county bridge and such law enforce- 
ment authority does not create an unconstitutional burden 


upon interstate commerce. State v. Horn. App. Div. 881 
Courts 
Updating Our Appellate System, by Hon. Mark A. 


Sullivan 49 

A ruling on the constitutionality of a statute should be 
made by the appellate courts and not by a trial court. 
Chalmers v. Chalmers. Chan. Div. .. .. = 67 
“When an agency regulation is declared illegal, the court 
should not substitute a new one but should point out the 
deficiencies in the regulation and allow the agency a rea- 
sonable time to enact a new regulation. Buchanan, et als 
v. Essex County Welfare Board. App. Div. 86 

Concurring opinion notes problems of judicial misman- 
agement and faulty communication between Federal and 
State courts aiising from the shift of power to make rules 
on criminal law to the Federal courts while leaving the 
State judiciary with responsibility for the end result. State 
v. Funicello, et als. Sup. Ct. ; 105 

Disqualification of the entire judicial system and substi- 
tution of panel of lay arbitrators to hear ‘and decide action 
by bar association seeking to enjoin realtors from engaging 
in the practice of law rejected as it would be an unconsti- 
tutional abdication of judicial responsibility. N.J. State Bar 
Assn. v. N.J. Assn. of Realtor Boards. Chan. Div. 170 

The New Law Making, by Gerald D. Miller 295 

If simultaneous proceedings are prosecuted in both the 
federal and state courts, the federal proceeding may be 
stayed by the state court. In re: Dist. Inheritance Super- 
visors et als. Sup. Ct. 486 

A county district court may grant reformation of a con- 
tract to exclude a recapture clause which was not called 
to the attention of and understood by the buyer. Grossman 
Furniture Co., Inc. v. Pierre. Essex County Dist. Ct. 629 

A political sub-division of a sister state has the common 
law right to sue in New Jersey to enforce a tax claim which 
is not a penalty. Buckley v. Huston. Sup. Ct. 630 

Absent specific legislative grant to do so, there is nothing 
in the inherent power of an equity court which permits it 
to order that the cost of demolition, if performed by a 
municipality, should be added to the taxes assessed on the 
property. Township of Lacey v. Mahr. App. Div. 630 

The judicial remedy used to abate a nuisance must not 
exceed what is necessary to accomplish that end so that no 
injury is done to private rights beyond that necessary to 
insure abatement. Township of Lacey v. Mahr. .- 
Div. 

The county district court has no jurisdiction i in 1 suits a 
wives against their husbands for arrearages under a sup- 
port and maintenance agreement. Knoblock v. Knoblock. 
App. Div. ag 714 

The Assignment Judge has the power to appoint a court 
clerk to serve jury notices rather than the County Sheriff. 
In re: Supervision and Assignment of the Petit Jury Panels 
in Essex Cty. Sup. Ct. = 715 

Census Bureau Finishes Survey On Court Organ- 
ization ; ea 1067 

The Judicial System In Holland, by Hon. Richard A. 
Grossman . 1089 

New Jersey Needs A New And Comprehensive Family 
Court, by Annamay T. Sheppard a 1145 


Criminal Law 
One-indictment within 6 months of reversal of conviction 
for irregularity in first indictment even though the Statute 
of Limitations has expired, is proper under federal statute 
and does not constitute double jeopardy. U.S. v. Zirpolo. 
U.S.D.C. 43 3 
Conviction for contributing to delinquency of minors can- 
not be sustained where indictment was based on single 
offense, i.e., permitting minor to be present on premises 
while defendants were in unlawful possession of mari- 
juana, but instructions allowed jury to find guilt on broad 
charge of contributing to juvenile delinquency. State v. 
Brown and Jasper. Sup. Ct... .. 1 
Where the instrument by which a fraud is perpetrated 
and property obtained is a bad check, prosecution may be 
under either the bad check statute or the false pretense 
statute. State v. Covington. Sup. Ct. .. 2 
“One who abandons a rented motor vehicle commits a 
crime under N.J.S.A. 2A:111-35 even though the renter 
does not serve a registered letter on him demanding the 
return of the vehicle within 72 hours. State v. Madewell. 
App. Div. ae aig 41 
A verbal threat alone is not sufficient provocation to re- 
duce homicide from murder to manslaughter. State v. 
Bonano. Sup. Ct. ve i 50 
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Criminal Law, Cont'd 
Acquittal of conspiring to defraud insurance covipanies 
and of fraud involving series of fictitious accidents during 
18 month period does not bar conviction on similar charges 
involving same insurance company arising from other 
fictitious accidents which allegedly occurred during the 
same period of time. State v. Yormark et al. App. Div. 50 
Evidence of alleged fraud and conspiracy to defraud 
insurance company as to which defendant had previously 
been acquitted is admissible in trial of other similar 
charges to show existence of a common scheme or plan to 
defraud, motive and intent. State v. Yormark et al. App. 
Div. 50 
A person need not retreat in his own dwelling house and 
may stand his ground there and kill any person who at- 
tempts to commit a felony therein or who attempts to 
enter by force for the purpose of committing a felony or 
of inflicting great ew harm upon an inmate. State v. 
Bonano. Sup. Ct. 30 
‘Dwelling house” from which theve § is no duty to retreat, 
includes a porch or other similar physical appurtenance. 
State v. Bonano. Sup. Ct. 50 
Manslaughter includes both voluntary and involuntary 
homicide, the former being intentional but done in sudden 
passion or heat of blood, without malice aforethought. State 
v. Bonano. Sup. Ct. .. 50 
Defendant was entitled to a charge on manslaughter, 
since if the jury rejected his plea of self defense but be- 
lieved the assailant made menacing gestures it might 
properly have considered such conduct to be adequate 
provocation to render the killing manslaughter, not mur- 
der. State v. Bonano. Sup. Ct. is 50 
Voir dire examination of prospective jurors concerning 
their attitudes as to the defense of insanity is a matter for 
the discretion of the trial court. State v. Kelly. App. Div. 81 
Out-of-court identification of defendant, made without 
awareness by defendant six months after the crime while 
defendant was in custody under another charge and when 
the investigation had focused on defendant, was a critical 
stage at which defendant had a right to counsel. State v. 
Anderson. App. Div. : 87 
The acceptance of a bet by one individual from another 
to be placed at an authorized pari-mutuel racetrack does 
not constitute the crime of bookmaking where that indi- 
vidual acts‘as a mere conduit and gains no benefit from the 
transaction. State v. Andreano. App. Div. oe 88 
The death penalty provision of New Jersey’s homicide 
statute, N.J.S.A. 2A:113-4, must be set aside pursuant to 
the mandate of the U.S. Supreme Court; death sentences 
heretofore imposed are to be changed to life imprisonment; 
non vult plea procedure is not impaired. Francis, J., dis- 
senting, would excise the non vult plea rather than the 
death penalty. State v. Funicello, et als. Sup. Ct. 105 
Concurring opinion notes problems of judicial misman- 
agement and faulty communication between Federal and 
State courts arising from the shift of power to make rules 
on criminal law to the Federal courts while leaving the 
— judiciary with responsibility for the end result. State 
. Funicello, et als. Sup. Ct. : 105 
Death penalty set aside pursuant to State v. Funicello. 
State v. Belton. Sup. Ct. : 106 
Weintraub, C.J., concurring would say ‘that standard on 
review is whether “‘defendant’s rights were respected’ 
rather than whether the trial included all of the ‘‘modern 
protective devices afforded by a democracy fully solicitous 
of individual rights."’ State v. Belton. Sup. Ct. .. 106 
Vacation of death penalty obviates need to pursue claims 
that the death penalty violates the Eighth Amendment and 
that selection of jurors was contrary to Witherspoon rule. 
State v. Doss. Sup. Ct. .. 106 
An adult who exposes himself and fondles the private 
parts of an eleven year old girl may be convicted of 
contributing to the delinquency of a minor under N.J.S.A. 
2A:96-4 even though there is no proof that the minor be- 
came delinquent as a result. State v. Blount. Sup. Ct. .. 107 
One committed to an indeterminate term under the Sex 
Offender Act is entitled to credit against the sentence for 
the period prior to commitment during which he was con- 
fined in jail and in the Diagnostic Center. State v. Lee. 
Sup. Ct. Ae 151 
The possession in an automobile ‘of a hunting weapon 
without a New Jersey Firearms Identification Permit, does 
not constitute an offense for an out-of-state driver who 
possesses a valid permit in another state, in the absence 
of something more by and of misconduct. State v. Hatch. 
Law Div. .. 171 
Conduct on the part of a ‘citizen domiciled in a state other 
than New Jersey which would not be illegal in the state of 
his domicile cannot result in a conviction of a high mis- 
demeanor in New Jersey when it is performed while the 
citizen is merely traveling through this state. State v. 
Hatch. Law Div. 171 
A non-resident of New Jersey cannot be held to account 
for commission of statutorily created offenses in this State 
which are not malum in se, without any prior notice of the 
prohibition or opportunity to rectify or correct the situation. 
State v. Hatch. Law Div. .. 171 
Ordinarily an indictment should not be dismissed unless 
its insufficiency is palpably shown, and jurisdiction is an 
essential element which, if lacking, may lead to a palpably 
shown insufficiency. State v. Comfort Cab. Law Div. .. 186 
A jury charge which serves to exclude or minimize the 
requirement of deliberation for a conviction of first degree 
murder is plain error. State v. Washington. Sup. Ct. . 202 
The phrase ‘‘for immoral purposes” in N.J.S.A. 2A:86-3, 
which makes such conduct a crime when it involves an un- 
married female under age 18, must mean “for immoral 
purposes of a sexual character,’ and as so defined the 
statute is not unconstitutionally vague. State v. Negron. 
App. Div. = 239 
Where a charge to the jury on the meaning of the phrase 
‘for immoral purposes” as contained in N.J.S.A. 2A:86-3 
included anything ‘“‘which is violative of conscience or 
moral law or inconsistent with purity, or rectitude or good 
morals,” the definition was too vague and a guilty finding 
must be reversed. State v. Negron. App. Div. 239 


The issue of whether a jury has been properly selected 
in accordance with Witherspoon v. Illinois now falls away 
with the invalidation of the death penalty in New Jersey 
by State v. Funicello. State v. Trantino. Sup. Ct. . 239 

A jury is not obliged to accept expert opinions on the 
issue of insanity which rest on extra-judicial statements 
of the defendant. State v. Maik. Sup. Ct. <a e 

Where the medical thesis is that the psychotic episode 
was caused by an underlying illness rather than by the use 
of drugs, which may have merely precipitated a psychotic 
state that could equally be triggered by some other stress, 
it is error to charge the jury that the voluntary use of 
drugs precludes the defense of insanity. State v. Maik. 
Sup. Ct. 254 

While a psychotic episode, though temporary in the sense 
that a defendant may be relieved of its grip and thereupon 
be in ‘tremission,” will be accepted as a state of insanity 
which may excuse under M’Naghten, insanity continues 
notwithstanding remission so long as the underlying latent 
condition remains, and the defendant will not be ‘‘restored 
to reason”’ within the meaning of N.J.S.A. 2A:163-3 unless 
that condition is removed or effectively neutralized if it 
can be. State v. Maik. Sup. Ct. Psa aw .. 254 

When a prospective defendant is represented by counsel 
who requests permission for his client to appear before 
the grand jury to relate his version of the facts, Miranda 
does not apply; the appearance under such circumstances 
constitutes an effective waiver. State v. Stavola. . 
Div. : 275 

The use of a defendant’ s uncounseled prior convictions 
to attack his credibility at trial impairs his rights under 
the 6th and 14th Amendments. State v. Koch. App. Div. 293 

The Burgett-Tucker rule is available to any defendant 
whose conviction was not final on November 13, 1967, the 
date of the Burgett decision. State v. Koch. App. Div. 293 

A seller of heroin may be convicted of manslaughter 
where the purchaser died from an overdose of the drug; 
the act of the user in administering the drug to himself 
is not an independent intervening cause. State v. Thomas. 
App. Div. 346 

Where the unlawful sale of heroin was a constituent ele- 
ment of the manslaughter, a defendant may not be con- 
victed of both of those offenses. State v. Thomas. App. 
Div. 346 

The gr avamen of the offense under N.J.S.A. 2A:113-8 in- 
volves the communication of a threat to kill in such terms 
as would in the attendant circumstances convey to an 
ordinary individual that the language seriously threatened 
death. State v. Kaufman. App. Div. ; . 370 

Sound judicial administration as well as elementary prin- 
ciples of fairness require that an agreement between the 
judge and the defense that defendant would be permitted 
to withd: aw his guilty plea if the judge determined to im- 
pose a custodial sentence be honored. State v. Theurer. 
App. Div. 370 

A judge should not take part jin discussions between the 
prosecutor and defense counsel relating to pleas and sen- 
tences. State v. Theurer. App. Div. 370 

The prosecutor has an absolute obligation to reveal toa 
defendant exculpatory information disclosed during the 
State’s investigation. State v. Harrison. App. Div. 487 

A conviction obtained in violation of the Gideon rule 
(right to counsel) cannot be used to enhance punishment for 
another offense. Miscavage v. Howard. U.S.D.C. .... 507 

Uncounselled prior convictions may not be used to im- 
peach the credibility of a defendant in a criminal trial and 
such use invalidates a conviction at such trial unless it was 
harmless error beyond a reasonable doubt. State v. Koch. 
App. Div. 521 

Probable Cause Hearings—When and how to be held. 545 

The phrase ‘‘owner of a building or place’? where a 
lottery is carried on, as used in N.J.S.A. 2A:121-3(c), en- 
compasses a tenant who owns a business in the premises 
where the loitery is carried on. State v. Soto. App. Div. 550 

U.S. v. Wade does not prohibit pre-indictment identifica- 
tions of a suspect without counsel made either shortly after 
the commission of the crime and at the scene of the orig- 
inal observation or later as a spontaneous result of a 
chance meeting in the police station. State v. Wilkerson. 
Sup. Ct. 631 

The power to suspend sentences conferred in N.J.S.A. 
2A:168-1 applies to corporate defendants as well as to 
sentences against real persons. Roselle v. Santone Con- 
struction Co. App. Div. . 670 

It is doubtful whether a plaintiff-municipality may by 
appeal seek review of a suspension of sentence on a crim- 
inal conviction. Roselle v. Santone Construction Co. App. 
Div. ... 670 

U.S. Supreme Court Holds Capital Punishment Un- 
constitutional 672 

Neither an evil motive nor knowledge that the law was 
being violated is required in order to find a criminal viola- 
tion of the New Jersey Securities Law, N.J.S.A. 49:3-47 
et seq. State v. Russell et al. App. Div. .... 713 

Federal Habeas Corpus: Easing the Tension Between 
State and Federal Courts, by James D. Hopkins 742 

The truth of the statements in the police affidavit on 
which the search warrant is issued cannot be contested in 
a later motion to suppress if the affidavit is sufficient on its 
face. State v. Petillo. Sup. Ct... 753 

A pocket knife with a blade measuring 31% inches is not 
per se a dangerous knife within N.J.S.A. 2A:151-41; the 
facts and circumstances, such as the intent of the posses- 
sor, are determinative of whether or not it is ‘“dangerous”’. 
State v. Edwards. Law Div. 758 

A trial judge must not permit a prosecutor in summing 
up to comment on facts not shown or reasonably inferable 
from the evidence in the case. State of New Jersey v. 
Farrell. Sup. Ct. .. 759 

It is error to permit the prosecutor to declare his personal 
belief of a defendant’s guilt in such a manner that the jury 
may understand that belief to be based upon something 
which the prosecutor knows outside the evidence. State of 
New Jersey v. Farrell. Sup: Ct. ...2:.60.005400i0000%3 759 

The function of a prosecuting attorney is not to convict, 
but to see that justice is done; it is his duty to refrain from 
going beyond the bounds of proper summation. State of 
New Jersey v. Farrell. Sup. Ct. 759 


A plea of guilty to the drug-related offense charged is no 
longer a prerequisite for a motion for suspension of the 
proceedings under N.J.S.A. 24:21-27(a) where the movant 
has not been previously convicted of any drug related 
offense. State v. Roundtree. App. Div. .. 760 

In the future, the trial judge shall decide whether Miran- 
da warnings were given and waived and if the confession 
was voluntary under all the circumstances, and if so, 
should then instruct the jury to decide whether the confes- 
sion was true under the same circumstances, without 
telling them his own views. State v. Hampton. Sup. Ct. 801 

‘‘Massachusetts” rule on confessions, adopted in State v. 
Smith, 32 N.J. 501 (1960), is now abandoned in return to 
prior ‘‘orthodox” rule, and Ev. R. 8(3) is to be read con- 
sistently with this mandate. State v. Hampton. Sup. Ct. 801 

Double jeopardy prohibitions are not violated by frac- 
tionation. State v. Hampton. Sup. Ct. 801 

Forcible detention of victim could reasonably be con- 
sidered a separate event, deliberately undertaken and 
warranting separate prosecution for kidnapping. State v. 
Hampton. Sup. Ct. : 801 

The silence of an accused while in custody after advice 
that he has a constitutional right to remain silent may 
not be the subject of inquiry at trial if he later chooses 
to testify and offer an exculpatory defense. State v. Griffin. 
App. Div. 803 

New trial ordered where prosecutor inquired into de 
fendant’s previous silence and sought to draw adverse in- 
ferences from it. State v. Griffin. App. Div. . 803 

Defendant indicted for murder is entitled to be released 
on bail following holding that New Jersey death penalty 
provision is invalid, in trial court’s discretion. State v. 
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Imposition of conditions on pretrial bail liberty is a mat- 
ter for the discretion of the trial courts. State v. Johnson. 
Sup. Ct. . 806 

Release on bail is not simply a formal or automatic mat- 
ter and a number of factors must be considered. State v. 
Johnson. Sup. Ct. 806 

A conviction for conspiracy cannot be ‘sustained on the 
theory of a conspiracy with an undercover agent, not re- 
ferred to in the indictment, who was only a pretending 
conspirator, in order to obtain evidence of the commission 
of crime by the defendants. State v. Collins. Law Div. 850 

Where more than two persons are charged in an indict- 
ment as members of a conspiracy and all but one are 
acquitted, the conviction of that one is legally inconsistent 
and cannot stand. State v. Collins. Law Div. . 850 

A confession obtained by a private security guard is not 
subject to Miranda warning requirements for admissibility. 
State v. Kelly. Sup. Ct. e nf 851 

The trial court should conduct a preliminary hearing on 
the question of voluntariness where a confession is claimed 
to be false and a result of physical force, whether by a 
private person or a policeman. State v. Kelly. Sup. Ct. 851 

New trial not required until trial court holds hearing 
and determines voluntariness of confession. State v. Kelly. 
Sup. Ct. 851 

The defense of double jeopardy is “unavailable to an in- 
dictment for murder when the victim dies after the initial 
charge of assault and battery had been determined by con- 
viction or guilty plea. State v. Thomas. Sup. Ct. 851 

A defendant is entitled to assurance that after a plea bar- 
gain has received final judicial sanction it will be carried 
out according to its terms. State v. Thomas. Sup. Ct. .. 851 

Where a defendant justifiably anticipated that by plead- 
ing guilty to atrocious assault and battery, and then serv- 
ing whatever sentence might be imposed, he could not 
thereafter be charged with murder if his victim subse- 
quently died, the defendant is entitled to the benefits of 
his plea bargain. State v. Thomas. Sup. Ct. .. .. 851 

As to conspiracies to commit crimes other than common 
law felonies, the State must prove at least one of the overt 
acts alleged in the indictment and a conviction for con- 
spiracy cannot be had solely on proof of an overt act not 
alleged in the indictment. State v. Malaspina. App. Div. 854 

The costs of prosecution which may be imposed as a 
condition of probation are only those costs authorized by 
another statute. State v. Mulvaney. Sup. Ct. 854 

A defendant’s prior inconsistent statements which were 
voluntarily made to police under circumstances rendering 
them inadmissible for substantive purposes under Miranda, 
can properly be used to impeach his credibility on direct 
or collateral matters, subject to proper limiting instruc- 
tions from the trial judge. State v. Slobodian. App. Div. 870 

The warnings required under Miranda v. Arizona are to 
be given by the police prior to interrogation of a suspect, 
but where a suspect blurted out information without any 
request by the police, no Miranda warning was necessary. 
State v. Slobodian. App. Div. ........ a . 870 

Double jeopardy defense must be raised by motion before 
trial. State v. Ebron. Sup. Ct. ; 882 

A defendant in a criminal proceeding who relies upon 
the defefises of double jeopardy or collateral estoppel must 
place in evidence such material as he wishes the court to 
consider in support of his plea. State v. Ebron. Sup. Ct. 882 

Double jeopardy defense is available even though first 
trial was in municipal court. State v. Ebron. Sup. Ct. . 882 

Being a Common Scold is no longer a crime in this State. 
State v. Palendrano. Law Div. $ 883 

If N.J.S.A. 2A:85-1 purports to make criminal the com- 
mon law offense of being a Common Scold, it is void be- 
cause of its vagueness and is constitutionally unenforce- 
able. State v. Palendrano. Law Div. 883 

Post-conviction relief application is time-barred unless 
filed within 5 years after conviction, unless petition alleges 
facts showing delay was due to excusable neglect. R. 3:22- 
12. State v. Morales and Morales v. N.J. State Parole 
Board. App. Div. ie . 905 

Contention that verdict was against the weight of the 
evidence is not available in postconviction relief applica- 
tion, only in a direct appeal. State v. Morales and Morales 
v. N.J. State Parole Board. App. Div. . 905 


Criminal Law, Cont’d 
Sentence to indeterminate term at State Hospital on 
conviction for carnal abuse is proper, is specific, and is un- 
ambiguous. N.J.S. 2A:164-6. State v. Morales and Morales 
v. N.J. State Parole Board. App. Div. ................ 905 
The killing of a police officer in the execution of his duty 
is murder in the first degree only if there is an intent to 
kill. N.J.S. 2A: 113-1. State v. Madden. Sup. Ct. 951 
Unlawful act resulting in death to police officer in execu- 
tion of duty is murder in the second degree if there is an 
intent to inflict any injury on him, however slight. N.J.S. 
2A:113-1. State v. Madden. Sup. Ct. ... . 951 
The subject of conspiracy should not be included in a 
jury charge where the case was not tried on that thesis and 
there was no evidence to justify a finding of an actual 
agreement. State v. Madden. Sup. Ct. .. 951 
One cannot be held as an aider or abettor unless it is 
found that he shared the same intent required to be proved 
against the actual perpetrator, or was aware thereof. State 
v. Madden. Sup. Ct. 951 
A bystander may not claim that a policeman’ s use of 
excessive force in arresting a third person provoked him 
to kill one he knew to be a policeman. State v. Madden. 
Sup. Ct. .. 951 
There is no constitutional right to counsel at a pretrial 
photographic identification of a suspect who is in custody. 
State of New Jersey v. Farrow. Sup. Ct. .. 997 
The portions of a police witness’ report to be disclosed 
to defense counsel for cross-examination may properly be 
limited to the portions relating to the activities of the 
witness bearing on the subject of his direct examination; 
notes of reports made by other investigating officers are 
properly excludable. State of New Jersey v. Farrow. Sup. 
Ct. 
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N.J.S.A. 2A:170- 29(1), which makes uttering loud, offen- 
sive and indecent language in a public place disorderly 
conduct is overly broad and violative of the First Amend- 
ment and hence unconstitutional. State v. Rosenfeld. App. 
Div. .. 998 
Allowing the deletion of an incorrect street address from 
a count of an indictment is an amendment as to form and 
not substance, the defendant is not prejudiced thereby, and 
therefore there is no reversible error. State of New Jersey 
v. John Connolly. App. Div. 1065 
Acquittal in a Disorderly Person prosecution does not bar 
a later Consumer Fraud action based on the same allega- 
tion of turning back the odometer on an automobile. Kugler 
v. Banner Pontiac, Buick, Opel, Inc. Chan. Div. 1131 
Miranda warnings and the Fourth Amendment do not 
apply to interrogations and searches by non-governmental 
agents. State of New Jersey v. Orlando Calcagno. App. 
Div. 1134 
A defendant has a right to defend and a sentencing judge 
may not add a penalty to a convicted defendant’s punish- 
ment because such right was exercised. State of New Jer- 
sey v. Oscar Poteet. Sup. Ct. “ Re 1152 
In assaying a defendant’s prospect for rehabilitation, a 
sentencing judge may take into account the defendant’s 
attitude towards truth and the promise of rehabilitation 
which may be shown in a plea of guilty. State of New Jer- 
sey v. Oscar Poteet. Sup. Ct. 1152 
At sentencing, a judge should not induce a defendant to 
confess to the crime for which he was convicted; the risk 
that defendant may believe he will be additionally pun- 
ished because he does not confess outweighs any signifi- 
cance such confession may have on the sentence to be im- 
posed. State of New Jersey v. Oscar Poteet. Sup. Ct. ..1152 
A sentencing judge may not add a penalty to defendant’s 
sentence because he believes the defendant perjured him- 
self in his defense. State of New Jersey v. Oscar Poteet. 
Sup. Ct. 1152 
Embezzlement is the intentional and fraudulent appropri- 
ation to one’s own use of monies entrusted to him. State v 
William D. Kennedy. Sup. Ct. 1209 
The fact that the embezzled monies reached the agent 
with the consent of the principal, or that the victim trusted 
the embezzler, does not constitute a defense to embezzle- 
ment. State v. William D. Kennedy. Sup. Ct. .. 1209 
Misappropriation of a principal’s funds to the agent’s 
own use by use of the agent’s power of attorney from the 
principal constitutes embezzlement. State v. William D. 
Kennedy. Sup. Ct. 1209 
Instructions were proper that the jury must first decide 
the pivotal question of whether there was a substantive 
crime, and if so, whether it was larceny or embezzlement, 
before it applied the elements of either of these crimes. 
State v. William D. Kennedy. Sup. Ct. . .. es 1209 
N.J.S.A. 2A:170-3 does not require that the weapon be in 
a person’s hands or clothing; having them at hand within 
immediate reach in one’s vehicle is sufficient. State v. Dan- 
ziger and Schwartz. App. Div. ..1210 
Trial Procedure In Administration Of ‘Wade’ Rules On 
Identification, by Judge Milton B. Conford 1243 
Under Court Rule 7:10-2, a municipal court judge may 
amend a complaint to correct a variance between the 
charge and the evidence produced at trial, but only where 
the amended charge is a lesser offense included in the orig- 
inal charge. State v. Jahn. Law Div. 2 1246 
Evidence of identification of the defendant by the victim 
before trial is admissible under Rule 63(1)(c) if the victim 
fails to make the identification during the trial, provided 
that he is a witness and available for cross-examination. 
State v. Draughn. App. Div. _.. os 1246 
In the absence of a statute pr oviding otherwise, the State 
is not liable for costs incurred in defending a criminal 
—— State v. Kohns. App. Div. ; ‘ 1246 
A firearm is no less a firearm if it is rendered tem- 
porarily inoperable because of a missing and easily re- 
placeable part or by need of some minor repair or adjust- 
ment. State of New Jersey v. Morgan. App. Div. 1266 
A legitimate dispute as to whether a particular device 
may have been rendered inoperable as a “firearm,” as de- 
fined in N.J.S.A. 2A:151-1, is a question of fact. State of 
New Jersey v. Morgan. App. Div. .1266 
A defendant is not entitled to an acquittal on a charge 
of unlawful possession of a revolver where the proofs show 
that the weapon was capable of being fired with but minor 
adjustment. State of New Jersey v. Morgan. App. Div. 1266 


One who stands beside a road with a sign warning against 
radar does not violate N.J.S.A. 2A:170-29(2)(b) since he 
does not obstruct or molest either the police or passing 
motorists. State v. Taylor. County District Ct. 1350 

Acts charged to be a violation of disorderly persons laws 
must be plainly and unmistakably within the penal statute 
and not within an arbitrary expansion thereof. State v. 
Taylor. County District Ct. 


Criminal Procedure 

While R. 3:13-3 bars requiring all police records relating 
to the investigation to be opened to defense counsel, a court 
has discretionary power thereunder to grant defense coun- 
sel the right to inspect and copy the reports of police per- 
sonnel who will be witnesses at the trial. State v. Harrison. 
Law Div. 238 

A post-conviction proceeding may not be used as a sub- 
stitute for an appeal and an issue, even of constitutional 
dimension, once decided may not be relitigated thereby. 
State v. Trantino. Sup. Ct. Pe ene rare Str Sa Be 239 

Report of Supreme Court Committee on Criminal Pro- 
cedure 341 

Report Of Supreme ‘Court Committee On Criminal Pro- 
cedure .. ; aa 1209 


Custody 

Custody awarded to father and mother excluded from 
marital home where her mental and alcoholic disabilities 
combined with her unannounced absences and returns 
were detrimental to the best interests of the children. 
S. v. A. Chan. Div. 151 

A finding of emancipation of a young man upon his gradu- 
ation from high school cannot be sustained where the boy 
has been admitted to college, the mother having custody 
does not consider him emancipated, and the parties’ in- 
come is sufficient to warrant continuance of support by the 
father until the boy completes his undergraduate work. 
Limpert v. Limpert. App. Div. — .. 736 

The trend in New Jersey is toward including the expense 
of college education as part of child support where the child 
shows scholastic aptitude and the parents are well able to 
afford it. Limpert v. Limpert. App. Div. . 736 


Damages 
Prisoner is entitled by way of damages to work credits 
he lost by reason of improper segregation and to restora- 
tion of his chances for parole unaffected by such improper 
segregation. Urbano v. McCorkle. U.S.D.C. 3 
Where seller wrongfully revokes exclusive listing, the 
broker’s remedy is an election between considering the 
contract rescinded and suing for actual damages or suc- 
cessfully performing the contract and receiving the agreed 
compensation. Barry Norman Agency, Inc. v. Elias. Law 
})) OC ere 50 
In a condemnation action the jury may consider the cost 
of an assignable mortgage commitment in calculating the 
value of the property taken. State v. Willett Holding Com- 
pany. App. Div. .. 171 
The failure of a party to comply with a contract provision 
authorizing termination upon five days written notice does 
not bar said party from terminating for a material breach 
by the other party or from recovering damages for breach 
of the contract where the contract is neutral as to whether 
the notice provision is the exclusive method of termination, 
it was not intended as the exclusive remedy as to matters 
which could not be rectified, and the conduct of the other 
party was equivalent to a repudiation of the contract. 
Young Travelers v. Felsen. Essex County Dist. Ct. ... 203 
Award of $70,000 damages to patient who suffered and 
will continue to suffer physical pain and psychiatric injury 
from needle left in her chest foilowing an operation is not 
excessive. Tramutola v. Bortone, et al. App. Div. .. 371 
An improper award of a public contract to one other 
than the low bidder does not entitle the low bidder to a 
recovery of damages from the public body. M. A. Stephen 
Construction Co., Inc. v. Borough of Rumson. Law Div. 371 
A claim for money damages against a municipality will 
be dismissed where plaintiffs never made any formal 
demand for garbage collection services from the Borough 
prior to suit and plaintiffs are major taxpayers who are 
charged with knowledge of the Borough’s garbage collec- 
tion practices. Teagen Co. v. Borough of Bergenfield. 
Law Div. .. 651 
Where a landlord violates an express covenant to make 
the premises livable and to make specific repairs, a tenant 
who fails to repair or remove within a reasonable time is 
not entitled to an abatement in rent for the full period of 
occupancy, but only until the time when the tenant should 
reasonably have moved. Berzito v. Gambino. App. Div. 651 
A tenant’s right to an abatement in rent is subject to 
reduction on equitable grounds if he does not vacate the 
premises within a reasonable time after the right comes 
into existence. Berzito v. Gambino. App. Div. .. .. 651 
Continued use of defective machines for over two years 
after acceptance, with knowledge that efforts at cure had 
failed, bars revocation of acceptance, rescission or money 
damages for breach of warranty or fraudulent misrepre- 
sentation. Fablok Mills, Inc. v. Cocker Machine & Foundry 
Co. Law Div. ; 906 
A claimant against a city for property damage caused 
by riot may collect from the city that portion of the damage 
which was not covered by insurance. Green v. City of New- 
ark. Sup. Ct. .. 1145 
Not before the Court and not decided here i is the question 
whether a riot victim who settled with his carrier for less 
than the full policy limits may recover from the munici- 
pality the difference between the settlement and the face 
amount of the insurance policy. Green v. City of Newark. 
Sup. Ct. ; 1145 
There is no primary “right in children for the loss of a 
parent’s earnings as such or to any part of them. Mary 
Russell etc., et al. v. Salem Transportation Co., Inc., et al. 
Sup. Ct. eee 
Damages under the Wrongful Death Act are solely for 
pecuniary loss, and while they do not include loss of com- 
panionship and society as such, they may include serv- 
ices or nurture having a pecuniary value. Mary Russell 
ete., et al v. Salem Transportation Co., Inc., et al. Sup. 
Ct. cs 1151 
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Dangerous Weapons 

N.J.S.A. 2A:170-3 does not require that the weapon be in 
a person’s hands or clothing; having them at hand within 
immmediate reach in one’s vehicle is sufficient. State v. 
Danziger and Schwartz. App. Div. .. F 1210 


Data Processing 
Report of Supreme Court Committee on Court Applica- 
tions of Electronic Data Processing . , 365 


Day Nurseries 

A variance under N.J.S.A. 40:55-39(d) to permit a priv- 
ately operated day nursery in a middle income residential 
district should not be denied for doubtful economic con- 
siderations where there are insufficient existing pre-school 
facilities in the neighborhood. Three L Corp. v. Board of 
Adjustment, City of Newark. Law Div. , 274 


Death Actions 

Held, on facts, equal division of death action settlement 
between decedent’s widow and his posthumously born 
daughter comported with the guidelines of N.J.S.A. 2A:31-4. 
Suarez v. Berg. App. Div. a 49 

Under 2A:31-4, the category of compensated parties un- 
der the Wrongful Death Act consists of the widow and 
next of kin of the deceased, but does not include minor 
children of a deceased parent. Mary Russell etc., et al v. 
Salem Transportation Co., Inc., et al. Sup. Ct. ..1151 

Damages under the Wrongful Death Act are solely for pe- 
cuniary loss, and while they do not include loss of compan- 
ionship and society as such, they may include services or 
nurture having a pecuniary value. Mary Russell etc., et al. 
v. Salem Transportation Co., Inc., et al. Sup. Ct. .. 1151 


Death Penalty 
The death penalty provision of New Jersey’s homicide 
statute, N.J.S.A. 2A:113-4, must be set aside pursuant to 
the mandate of the U.S. Supreme Court; death sentences 
heretofore imposed are to be changed to life imprison- 
ment; non vult plea procedure is not impaired. State v. 
Funicello, et als. Sup. Ct. a 105 
Francis, J., dissenting, would excise the non vult plea 
rather than the death penalty. State v. Funicello, et als. 
Sup. Ct. 105 
Death penalty set aside pursuant to State v. Funicello. 
State v. Belton. Sup. Ct. ..... 106 
Vacation of death penalty obviates need to pursue claims 
that the death penalty violates the Eighth Amendment and 
that selection of jurors was contrary to Witherspoon rule. 
State v. Doss. Sup. Ct. «cow 106 
Francis, J., dissenting for the reasons expressed in his 
dissent in State v. Funicello would hold that the death 
penalty remains as a triable issue in cases pending trial 
unless waived by the prosecutor. State v. Presha and 
Rivers and State v. White. Sup. Ct. 106 


Declaratory Judgments 

Good practice dictates that a judgment in a declaratory 
judgment action specify the affirmative and negative 
declaration which the court is making. Rutgers, The State 
University v. Piluso. Sup. Ct. 150 

Federal declaratory judgment relief as ‘to ‘validity of a 
state statute may be proper though injunctive relief would 
be improper because of absence of irreparable injury. Cine- 
Com v. Lordi. U.S.D.C. ...... soa 


Dedication 

Where a party to the dispute is a public body or one seek- 
ing to establish a right in the public to use lands claimed to 
have been dedicated or a proper successor in interest to 
the public body, such a situation may be a factor warrant- 
ing resolving the doubt in favor of finding a marginal 
highway. Brighton Construction Inc. et al v. L & J Enter- 
prises Inc. et al. Chan. Div. 1211 

Owner of lot adjacent to non- marginal highway who can 
trace title back to dedicator of highway is presumed to take 
naked fee only to center of street but owner of lot adjacent 
to marginal highway is presumed to take naked fee in the 
entire bed of the highway. Brighton Construction Inc. et al 
v. L& J Enterprises, Inc. et al. Chan. Div. 1211 


Deeds 

The requirement of N.J.S. 46:15-7 for payment of a fee, 
at the time of recording a deed, of 50 cents for each $500 
of consideration recited in the deed, means all consider- 
ation involved at the time of recording even though some 
portion of the consideration may in the future be waived 
or diminished. Martin Luther King Living Memorial Foun- 
dation v. Register of Essex Co. Div. of Tax Appeals .. 871 


Deficiency Suits 

The deduction for fair market value provision of N.J.S.A. 
2A:50-3 does not apply to a suit by a second mortgagee to 
recover the balance due on his bond and mortgage after 
foreclosure of the prior mortgage, and the second mortga- 
gor is not entitled to any credit for fair market value in 
such suit. Hurdy v. Russo. App. Div. were 171 


Delegation of Duties 

A power or duty delegated by statute to an administra- 
tive agency cannot be sub-delegated in the absence of any 
indication that the legislature so intends. Mercer Council 
No. 4, N.J. Civil Service Assoc., Inc. v. Alloway. App. 
Div. 506 

There is nothing i in the Civil Service laws which expressly 
or by implication authorizes the Commission to delegate 
its classification and promotional functions to various state 
operating departments by administrative rule, even on a 
limited trial basis. Mercer Council No. 4, N.J. Civil Service 
Assoc., Inc. v. Alloway. App. Div. .... 


Detectives 

Nothing in N.J.S. 15:4-1 or in N.J.S. 45:19-8 exempts 
private detectives or members of detective associations 
from the permit mee of N.J.S. 2A:151-41. one’ v. 
Nichol. Law Div. <i , 974 
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Disciplinary pe 
Where attorney knowingly misrepresented to his client 
that he had instituted suit, attorney’s conduct was inex- 
cusable and unethical, requiring reprimand. In re Harry 
Bloom, an Atty. at Law. Sup. Ct. ...... 151 
Conduct of attorney in giving false testimony before 
grand jury and at trial was a Serious transgression war- 
ranting disbarment. In re: Joseph Foster, an Atty. at Law. 
Sup. Ct. 170 
Suspension of sateen: continued for three years where 
attorney took advantage of his client for his personal bene 
fit, delayed and failed to account for trust funds, com- 
mingled his personal and clients funds, repeatedly issued 
_ checks against insufficient funds, and failed to keep ade- 
quate records of the disposition of his client’s money. In 
re Anthony I. De Marco. Sup. Ct. 487 
Embezzling clients’ funds, forging clients’ endorsements 
on checks and issuing checks on trustee account knowing 


there were insuilicient funds because of misappropriations 
requires disbarment. In re: Edward A. Ryan. Sup. Ct. 487 
Conviction for conspiracy to defraud an insurance Car- 


rier requires disbarment. In re Irving J. Zwillman. Sup. 
Ct. 806 
Attorney disbarred for uttering forged siakoeinuaite and 
Recerca an nt involving substantial def falcations. In re: 
George J. McGinnis, III. Sup. Ct. 1091 
The purpose of disciplinary proceedings is not to chastise 
pur} I yi g 
because of guilt but rather to protect and maintain the in- 
tegrity of the bar in the — interest. In re Herbert 
Bregg. Sup. Ct. 1106 
inet i 1 need and serious ill health a not excuse an at- 
torney’s violation of disciplinary rules. In re Herbert Bregg. 
Sup. Ct. 1106 
An attorney’s candor — cnutelinenes before the Ethics 
Committee and the court are to be considered in assessing 
punishment for unethical conduct. In re Herbert Bregg. 
Sup. Ct 1106 


Discovery 
While R. 3:1 
to the investig: 


3-3 bars requiring all police records relating 
tion to be opened to defense counsel, a court 


has discretionary power thereunder to grant defense coun- 
sel the right to inspect and copy the reports of police per- 
sonnel who will be witnesses at the trial. State v. Harrison. 
Law Div 238 


scutor h as an absolute obligation to reveal to a 
defendant exculpatory information disclosed during the 
State’s inve tigation. State v. Harrison. App. Div. 487 

A defendant is entitled to inspect, copy or photograph all 
statements and reports of police officers who may be called 
to testify as witnesses at the trial, but not other police 
reports relating to the investigation of the case. State v. 
Hari App. Div. 487 


The prose 


‘ison. 


Discrimination 
The Division on Civil Rights has no jurisdiction over a 
of alleged discrimination because of political beliefs. 
Schuchter v. Division on Civil Rights. App. Div. ee 
Discriminatory admission procedures for entry into 
volunteer fire department violate State civil rights act. 
Blair v. Freehold. App. Div. .. = 55 
A zoning ordinance is invalid where the record shows 
that the municipality has used it to foster economic dis- 
crimination and to deny the poor the opportunity to secure 
government subsidized housing. Southern Burlington Coun- 
ty NAACP v. Township of Mount Laurel. Law Div. 550 
The Court will require affirmative action to eliminate 
economic discrimination and substandard housing where 
an invalid zoning ordinance has been used for discrimina- 
tory purposes. Southern Burlington County NAACP v. 
Township of Mount Laurel. Law Div. - 550 
Since, he ¥ greg only a woman can be a ‘“‘Common 
Scold”, . 2A:85-1 is unconstitutional under the Equal 
Pr i "a: suse of the 14th Amendment. State v. Palen 
drano. Law Div. 883 


Case 


Disqualification 

According to R. 1:12-1(b), a judge should disqualify him- 
self from hearing a criminal matter tried by an assistant 
prosecutor, when his son is also an assistant prosecutor in 
the same prosecutor’s office. State of New Jersey v. John 
Connolly. App. Div. 1065 

A P.E.R.C. Commissioner should disqualify himself from 
participation in representation decisions, dispute settle- 
ments and related matters in which he has a direct con- 
cern or which involve the public employer or public em- 
ployee organization with which he is affiliated or over 
which he has jurisdiction or by whom he is employed. Ad- 
visory Opinion of “eel Commission on Ethical Stand- 
ards, Opinion No. .1079 

Although, aint to R. 1:12- 1(b), it is error for a judge 
to fail to disqualify himself from hearing a matter pre- 
sented by an assistant prosecutor while his son is an assist- 
ant prosecutor in that same office, such error does not call 
for a new trial. State of New Jersey v. John Connolly. 
App. Div. |. a eal uesta tien aan iee OD 


Distribution of Property 

Where husband counter-claimant was awarded divorce 
on wife’s desertion, the marital home had been acquired 
and maintained solely from his earnings and savings, she 
is younger, healthier and abler to make a better way for 
herself and is planning remarriage, wife will be divested 
of her interest in the marital home and fee simple title 
will be granted to the husband. Sanders v. Sanders. Chan. 
Div. 237 

A divorced husband who is awarded fee ‘simple to the 
marital home, free and clear of all claims of his ex-wife, 
should execute and deliver to her an agreement to indem- 
nify and save ner harmless from any liability under the 
purchase money bond and mortgage which she executed 
on the original acne of title. Sanders v. Sanders. 
Chan. Div. F . 237 


When the assets are divided after a divorce, a number of 
factors should be considered including the age, background 
and earning ability of the parties, duration of the marriage, 
standard of living, and the suurce of the assets. Painter v. 
Painter. Chan. Div. .. Beenie 255 


District Courts 
Report of the Supreme Court’s Committee on County 


District Courts 269 
Divorce 
The provision in N.J.S. 2A:34-23 for equitable distribution 


of p rope: ty ac quired during marriage is prospective only 
and applies only in divorces granted after the effective 
date of the statute. Kyzyma v. Kyzyma. Chan. Div. 34 

Where husband separated himself from his wife after her 
confession of an adulterous pregnancy, he is to be awarded 
judgment for divorce on ground of adultery and wife will 
not be granted a judgment even though she proved a case 
on ground of separation. Chalmers v. Chalmers. Chan. 
Div. stan = 67 

Held, on facts, none of the assets acquired by husband 
after the date of commission of adultery by his wife are 
awarded to her in property division pursuant to N.J.S. 
2A:34-23. Chalmers v. Chalmers. Chan. Div. +04 OF 

A judgment of divorce from bed and board granted prior 
to September 13, 1971, may be converted to an absolute 
divorce in a summary proceeding on the application of 
either party on the same grounds and in favor of the same 
party 3 whom the prior divorce was panei Horesta v. 


Horesta. Chan. Div. 5 150 
New Forms of Divorce Judgment Sugges sted 169 
Where husband counier-claimant was awarded divorce 





on wiie’s desertion, the marital home had been acquired 
and maintained solely from his earnings and savings, she 
is younger, hes ilthier and abler to make a better way for 
herself and is planning remarriage, wife will be divested 
of her intere: st in the marital home and fee simple title will 
be granted to the husband. Sanders v. Sanders. Chan. 
|) eer 237 

A divorced husband who is awarded fee simple to the 
marital home, free and clear of all claims of his ex-wife, 
should execute and deliver to her an agreement to indem- 
nify and save her harmless from any liability under the 
purchase money bond and mortgage which she executed on 
the original acquisition of title. Sanders v. Sanders. Chan. 
Div. sensi . 237 

When the assets are divided after a divorce, a number 
of factors should be considered including the age, back- 
ground and earning ability of the parties, duration of the 
mari i Be, standard of living, and the source of the assets. 
Paint . Painter. Chan. Div. 255 

facndeeatian as required prior to ‘Chap. 212 L. 1971 is 
egually necessary for the grounds of divorce created by 
ihat amendment. Speck v. Speck. Chan. Div. 298 

Testimony by a neighbor of plaintiff who never met or 
saw defendant and who offers only what plaintiff had told 
her is not sufficient corroboration of plaintiff’s claim that 
he and defendant lived separate and apart in different 
habitations for at least 18 consecutive months. Speck v. 
Speck. Chan. Div. 298 

A counterclaim based on separation may be made 
against a complaint on the same ground though the defend- 
ant thereby or otherwise admits the allegations of the com- 


plaint. Quinn v. Quinn. Chan. Div. eee 
The provision in N.J.S. 2A:34-7 for a dual divorce is not 
surplusage. Quinn v Quinn. Chan. Div. 346 


The trial judge should exercise his broad discretion in 
matrimonial cases by awarding dual decrees in non-fault 
cases where each party seeks a decree. Quinn v. Quinn. 
Chan: Div. «...- 346 

The gravamen of the cause of action under N.J.S.A. 
2A:54-2(f) requiring institutionalization for ‘‘24 or more 
consecutive taonths” is the inability of the institutionalized 
spouse to be a working partner in the marriage, and the 
continuity of the commitment is not interrupted by week- 
end leaves E. v. F. Chan. Div. ; 370 

‘“‘Habituel drunkenness” is a fixed, frequent, irresistible 
or regular habit of drinking alcoholic beverages in such 
excessive quantities as to produce drunkenness. McVey v. 
McVey. Chan. Div. 389 

Neither reconciliation during the pendency of the divorce 
suit nor termination by voluntary dismissal of the action 
bars allowance of counsel fees and costs. Weiner v. Weiner. 
Chan. Div. : 505 

Application of defendant-wife’s attorney for counsel fees 
and costs following a voluntary dismissal of the divorce 
complaint by plaintiff husband and an alleged reconciliation 
granted. Weiner v. Weiner. Chan. Div. _... 505 

The doctrine of recrimination has been abolished by 
N.J.S.A. 2A:34-7 and corroboration of separation as a 
ground for divorce under N.J.S.A. 2A:34-2(d) (living apart 
for 18 months) may be provided by the plaintiff’s paramour 
with whom she lived. Wanser v. Wanser. Chan. Div. 521 

By including the phrase, ‘‘in different habitations’, in 
N.J.S.A. 2A:34-2(d) the legislature clearly intended that 
New Jersey join the majority of states in refusing to grant 
a divorce on the ground of separation where the parties 
continued to reside in the same house or apartment, even 
if in separate bedrooms. De Rienzo v. De Rienzo. Chan. 
Div. 551 

Tax Consequences of Property Settlements Under the 
New Divorce Act, by David Beck 605 

The property rights of each party to a limited divorce 
are fixed as of the date of the judgment therein and neither 
party is entitled to equitable distribution of marital prop- 
erty under N.J.S.A. 2A:34-23 when an absolute divorce is 
thereafter sought under our new divorce law. Loechner v. 
Loechner. J.J.D.R.C. 735 

Cohabitation after a divorce without the benefit of re- 
marriage does not abrogate the executory provisions of a 
separation agreement. Weiner v. Weiner. Chan. Div. . 784 

The continuing authority of Chancery to deal with an 
order for alimony is not foreclosed by voluntary cohabita- 
tion of the parties after their divorce. McDermott v. Mc- 
Dermott. Chan. Div. 851 

Alimony is waived by the former wife during the time 
the parties live together after their divorce. McDermott v. 
McDermott. Chan. Div. _.......... we 851 


A foreign divorce is not entitled to full faith and credit 
where the defenaant did not appear, service was only by 
publication in the foreign state and no effort was made to 
cause process to be mailed to the defendant’s last known 
address or addresses. Stuerze v. State of New Jersey, Div. 
of Pensions. App. Div. ee . $70 

The interest of the State is too great i es recogni- 
tion of Haitian ‘‘quickie” divorces either bilateral or uni- 
lateral. Kugler v. Haitian Tours, Inc., et al. Chan. Div. 906 

Judge Ruggiero’s Trial Notice Foi 4atrimonial Cases 1129 

Property obtained by gift is not property ‘“‘acquired”’ 
during marriage which would be subject to equitable dis- 
~— ion as a marital asset weit a divorce. Capozzoli 

& angie App. Div. 1241 
1ere wife purchased property in 1945 over husband’s 
objections with her own funds and parties separated in 


she has supported herself and paid all expenses 


947 and 
on the property since 1950, husband is not equitably en- 
titled to any interest therein after divorce. Capozzoli v. 
Capozzoli. App. Div. 1241 

The New Divorce Act—One Year Later-—-Common Pro- 
cedural Errors, by Saul Tischler, Standing Master of New 
Jersey Supreme Court ; . 1241 

While the new divorce act in N.J.S. 2A:34-7 abolishes the 
defense of recrimination, it cannot constitutionally deprive 
a defendant of such a defense where it had vested before 
the new enactment. Huntley v. Huntley. Chan. Div. —_ 1306 

While N.J.S. 2A:34-7 prevents parties from raising the 
defense of unclean hands it does not bar the Court from 

pplying = doctrine to bar or relief. Huntley v. 
Huniley. Chan. Div. 1306 











Dogs 

N.J.S.A. 4:19-16 only eliminates the requirement of 
scienter where a person is bitten by a dog, and does not 
apply where a person is injured, but not bitten, by a dog. 
Hayes v. Mongiovi. Essex Dist. Ct. .. 1241 


Domestic Relations 
Report of the New Jersey ney Court Study Commis- 
sion Suhotein es ¢ 269 


Domicile 
In the absence of a trial-type hearing before the Inheri- 
tance Tax Bureau, the appellate court must make an in- 
dependent evaluation of the facts and not merely decide 
whether the Bureau’s determination on the issue of domi- 
cile is supported by substantial evidence. Lyon v. Glaser. 
Sup. Ct. 275 
The ultimate burden of establishing domicile by the pre- 
ponderance of the credible evidence remains on the State; 
the presumption of continued domicile does not shift the 
burden of proof. Lyon v. Glaser. Sup. Ct............... 275 
Held, decedent acquired a new domicile in Maryland 
even though she continued to own her New Jersey home, 
maintain her bank accounts and safe deposit boxes here, 
spend her summers at the New Jersey shore, and spend a 
month each year at her New Jersey home. Lyon v. Glaser. 
Sup. Ct. 275 
If a person’s residence is actual and accompanied by an 
intention to remain in a state permanently, the character 
of the living quarters is immaterial; it may be a nursing 
home, a hotel or a boarding house. O’Hara v. Glasser. 
Sup. Ct. . 415 


Double Jeopardy 

Acquittal of conspiring to defraud insurance companies 
and of fraud involving series of fictitious accidents during 
18 month period does not bar conviction on similar charges 
involving same insurance company arising from other 
fictitious accidents which allegedly occurred during the 
same period of time. State v. Yormark et al. App. Div. 50 

The defense of double jeopardy is unavailable to an in- 
dictment for murder when the victim dies after the initial 
charge of assault and battery had been determined by con- 
viction or guilty plea. State v. Thomas. Sup. Ct. 851 

A defendant in a criminal proceeding who relies upon the 
defenses of double jeopardy or collateral estoppel must 
place in evidence such material as he wishes the court 
to consider in supper’ of his plea. State v. Ebron. Sup. 


Oise eae 882 
Double jeopardy defense must be raised by motion before 
trial. State v. Ebron. Sup. Ct. 882 


Double jeopardy defense is available even though ‘first 
trial was in municipal court. State v. Ebron. Sup. Ct. .. 882 


Dower 

A widow is not entitled to exoneration from a mortgage 
upon real property in which she has a dower right if her 
deceased husband was not personally liable on the mort- 
gage loan; it is irrelevant that the personal estate of the 
decedent may have been enhanced as a result of the mort- 
gage loan. Shilowitz v. Shilowitz. App. Div. .. 631 

A widow’s dower interest is chargeable with a sum equal 
to one-half of the interest on the full balance of the mort- 
gage indebtedness as it existed at the date of decedent’s 
death rather than one-half of the interest paid on the con- 
stantly reducing actual principal balance. Shilowitz v. 
Shilowitz. App. Div. 631 


Drugs 
In view of the clear legislative intent expressed in 
N.J.S.A. 24:21-1 et seq., the sentence limitations of that 
law do not apply to offenses committed prior to its effec- 
tive date and such offenses remain subject to the sentence 
provisions of N.J.S.A. 24:18-47(c)(1), the prior law. State 
v. Ford. App. Div. . 610 
Sentence of 7 to 10 years in State prison for possession of 
heroin held excessive where defendant was 25 years old, 
an admitted homosexual, his prior convictions did not in- 
pi narcotics and he represents he no longer uses 
arcotics. State v. Ford. App. Div. . 610 
“— plea of guilty to the drug-related offense charged is no 
longer a prerequisite for a motion for suspension of the 
proceedings under N.J.S.A. 24:21-27(a) where the movant 
has not been previously convicted of i iol — 
offense. State v. Roundtree. App. Div. . 


Drunken Driving 


Results of a blood alcohol test performed by a bio- 
chemist are admissible in action involving violation of 
N.J.S.A. 39:4-50(a). State v. McMaster. App. Div. 341 

A conviction for driving while impaired under N.J.S.A. 
39:4-50(b) may be deemed a subsequent offense to a con- 
viction for driving under the influence of liquor under sub- 
section (a) of the present statute or to a conviction under 
the statute before it was amended. State of N.J. v. Sturn. 
App. Div. 507 

A person convicted of driving while impaired under 
N.J.S.A. 39:4-50(b) may be sentenced as a second offender 
by reason of his conviction in 1963 for drunken driving. 
State of N.J. v. Sturn. App. Div. 


Due Process 

Termination of a recipient’s welfare benefits without or 
prior to a fair hearing at the state level violates the re- 
cipient’s statutory and constitutional rights to due process. 
Senetella v. Evans. U.S.D.C. .. 347 

Due process is not necessarily offended by giving a de- 
scription of the suspect to the victim in advance of the 
identification, particularly where such description simply 
accords with the description the victim had furnished. 
State of New Jersey v. Earle. Sup. Ct. 669 


Duress 
A public employee who fears dismissal because of previ- 
ous misconduct if he submits a required report disclosing 
such misconduct cannot claim duress as a defense to a 
charge of filing a false report; he can and should avoid this 
—— by quitting his employment. State of New Jersey 
. Falco. Sup. Ct. aie 715 


Easements 
Where, during unity of ownership, a part of the land is 
utilized for the benefit of another part, a quasi-easement 
exists. Cale v. Wanamaker. Chan. Div. 1326 
For an implied grant of a quasi-easement to arise upon 
conveyance or severance of ownership, a permanent and 
obvious servitude must have been imposed on one part of 
the estate in favor of another part and it must have been 
in use at the time of severance and have been necessary 
for the reasonable enjoyment of the other part. Cale v. 
Wanamaker. Chan. Div. 1326 
An action for damages based on obstruction of a right 
of way easement lies in tort. American Metal Co. v. Fluid 
Chemical Co. Law Div. 1326 
An easement is a property right which cannot be taken 
away without observing constitutional rights. American 
Metal Co. v. Fluid Chemical Co. Law Div. .......... 1326 
A right of way easement is a legal interest in land as 
distinguished from a restriction resulting from a restric- 
tive covenant, which is but a creature of equity arising out 
of contract. American Metal Co. v. Fluid Chemical Co. 
Law Div. .. .. . 1326 


Education 
The N.J. Educational Facilities Authority Law is valid, 
but a facility financed thereunder may not be used for 
sectarian instruction or as a place for religious worship 
even after the Authority is repaid and no college may par- 
ticipate if it restricts entry on racial or religious grounds 
or requires all students to receive instruction in the tenets 
of a particular faith. Clayton v. Kervick. Sup. Ct. 67 
Whether other religious precepts or practices, unrelated 
to the immediate use of the facility, disqualify a college 
from the benefits of N.J.S.A. 18A:72A-1 must await further 
clarification by the U.S. Supreme Court on the church-state 
issue. Clayton v. Kervick. Sup. Ct. cen Oe 
The present system of financing public elementary and 
secondary schools in New Jersey violates the requirements 
for equality contained in the State and Federal Constitu- 
tions. Robinson v. Cahill. Law Div... Bere 187 
The State must enact a system of financing which will 
raise education to a ‘‘thorough”’ level in all districts where 
— exist and equalize the tax burden. Robinson 
. Cahill. Law Div. 187 
"Be erikiantion by Commissioner of Education that taxes 
for operating merged school districts be allocated on basis 
of apportionment valuations rather than on pupil enroll- 
ment is effective without prior voter approval. Twp. 
Committee of Twp. of Morris, et al v. Bd. of Education of 
Twp. of Morris. Sup. Ct. ; 274 
Where the mother has custody of her son, it is her re- 
sponsibility to raise him and determine what education is 
suitable for him under the circumstances. Limpert v. Lim- 
pert. App. Div. 736 
A finding of emancipation of a | young man upon his grad- 
uation from high school cannot be sustained where the boy 
has been admitted to college, the mother having custody 
does not consider him emancipated, and the parties’ in- 
come is sufficient to warrant continuance of support by the 
father until the boy completes his undergraduate work. 
Limpert v. Limpert. App. Div. : 736 
The trend in New Jersey is toward including the expense 
of college education as part of child support where the 
child shows scholastic aptitude and the parents are well 
able to afford it. Limpert v. Limpert. App. Div. 736 
County Freeholders are required to provide free educa- 
tion to children housed at County Shelter. Bd. of Ed. of 
Passaic, et al v. Bd. of Ed. of Deicnite et al. Super. Ct., 
Law Div. 802 


Elections 

The party officials required by N.J.S.A. 19:6-18 to meet 
and select a nominee for the board of elections should have 
accepted a vote cast by cablegram by one of their 
number who was abroad. In the Matter of the Organization 
of the Atlantic County Board of Elections. App. Div. 2 

Unexpired term of office of Superintendent of Elections 
of Second Class county shall be filled by Governor rather 
than by Freeholders. Meredith v. Mercer. Law Div. 55 

A school board candidate is not entitled under the Right 
to Know law to inspect lists of voters in the previous elec- 
tion if he does not allege any irregularities in that election 
since N.J.S.A. 18A:14-61 and 62 require that such records 
be sealed and preserved for one year. Shanahan v. N.J. 
State Board of Education. App. Div. 238 


Petitions nominating candidates to run against specified 
incumbents in a recall election are not invalid, though 
the candidates actually must run against all comers for 
any vacancy. Musto v. Leone. S. Ct. F cate, ee 

Pctitions opposing recall suffice to nominate the incum- 
bents for any vacancy created by the recall. Musto v. 
Leone. S. Ct. 371 

in the abserce of stz stutory or by- law provision to the 
contrary, the vote in a political party county committee on 
whether election of officers shall be open or secret is by 
open roll-call vote. In re election of Democratic County 
Committee of Hudson County. App. Div. . 782 

A restriction against college students registering and 
voting in their college residence communities and not else- 
where during the extended time they actually reside there, 
must be stricken unless a compelling state interest to 
justify the restriction is shown. Worden v. Mercer County 
Board of Elections. Sup. Ct... : 807 

The right of college resident students to register and vote 
in their college communities extends to (1) those who plan 
to return to their previous residences, as well as (2) those 
who plan to remain permanently in their college com- 
munities, (3) those who plan to obtain employment away 
from their previous residences, and (4) those who are un- 
certain as to their future plans. Worden v. Mercer County 
Board of Elections. Sup. Ct. 807 

Resident college students seeking to register and vote 
may not be discriminated against by election officials. Wor- 
den v. Mercer County Board of Elections. Sup. Ct. . 807 

The mandate of the Voting Rights Act Amendments of 
1970, providing for registration up to 30 days before a 
Presidential election, does not require a State to allow 
registration for voting for all offices up to the same period. 
Edelstein v. Ferrell, et al. Law Div. ee 1090 

A County Clerk should not place a zoning proposition on 
the ballot if the time requirements of N.J.S.A. 19:37-1, a 
request. by the governing body to the Clerk for the proposi- 
tion sixty (60) days before the election and a supporting 
petition thirty (30) days before the election, have not been 
met. Eatontown v. Danskin. App. Div. . 1152 

A Borough Council resolution and citizen’s petition are 
not substantial compliance with N.J.S.A. 19:37-1 if not pre- 
sented to the County Clerk within the time limits of that 
statute. Eatontown v. Danskin. App. Div. .. 1152 

Persons residing on Federal military reservations must 
be allowed to register and vote in the State and local 
elections of the area in which they reside if they are bona 
fide residents of that area. Township of New Hanover v. 
Kelly. Law Div. : 1246 

To forbid a soldier ever r to controvert the presumption of 
non-residence would impose an invidious discrimination. 
Township of New Hanover v. Kelly. Law Div. . 1246 

The New Jersey statutory provision requiring voters to 
register at least 40 days before an election appears to be 
valid. Cabrera v. Board of Elections of Camden County. 
U.S.D.C. % . 1310 


Elevators 

The doctrine of res ipsa loquitur is not so clearly applic- 
able against an elevator maintenance company servicing a 
semi-automatic elevator as to make the failure to charge 
the doctrine plain error. Hillas v. hineeenaen Electric 
Corporation. App. Div. : 867 

An elevator maintenance company which is not the 
manufacturer is not liable under the doctrines of breach 
of warranty or strict liability in tort. Hillas v. Westinghouse 
Electric Corporation. App. Div. we pasds Oe 


Emancipation 

A finding of emancipation of a young man upon his grad- 
uation from high school cannot be sustained where the boy 
has been admitted to college, the mother having custody 
does not consider him emancipated, and the parties’ in- 
come is sufficient to warrant continuance of support by 
the father until the boy completes his undergraduate work. 
Limpert v. Limpert. App. Div. aoe. fe 

The trend in New Jersey is toward including the expense 
of college education as part of child support where the 
child shows scholastic aptitude and the parents are wel 
able to afford it. Limpert v. Limpert. App. Div. 136 


Embezzlement 

Embezzlement is the intentional and fraudulent appropri- 
ation to one’s own use of monies entrusted to him. State v. 
William D. Kennedy. Sup. Ct. 1209 

The fact that the embezzled monies reached the agent 
with the consent of the principal, or that the victim trusted 
the embezzler, does not constitute a defense to embezzle- 
ment. State v. William D. Kennedy. Sup. Ct. . . .1209 

Misappropriation of a principal’s funds to the agent’s 
own use by use of the agent’s power of attorney from the 
principal constitutes embezzlement. State v. William D. 
Kennedy. Sup. Ct. He 1209 


Eminent Domain 
Machinery And Equipment The Stepchild In Eminent 
Domain Proceedings re reer 1 


Engineers 


The work schedule established under N.J.S.A. 11:14-1 
must be adhered to, and there is no basis for allowing ‘‘in 


house’ engineers to work less hours per week than ‘‘on 
the road”? engineers. In re: Grievance of Certain Em- 
ployees. App. Div. 1152 
Equity 

Current Trends In Equity 145 


While N.J.S. 2A:34-7 prevents parties fro om raising the 
defense of unclean hands it does not bar the Court from 
applying the doctrine to bar esas relief. Huntley v. 
Huntley. Chan. Div. ; 1306 


Error 

The doctrine of res ipsa loquitur is not so clearly applic- 
able against an elevator maintenance company servicing 
a semi-automatic elevator as to make the failure to charge 
the doctrine plain error. Hillas v. kinassoxconiegn Electric 
Corporation. App. Div. F . 867 
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Escheat 
In suit by Pennsylvania against Treasurer of New Jersey 
claiming right to escheated abandoned personal property 
due from New Jersey corporation to persons whose last 
known address was in Pennsylvania, the question of the 
retroactivity of the U.S. Supreme Court’s holding in Texas 
v. New Jersey, that such property should escheat to State 
of last known address rather than State of incorporation, 
will have to be decided by the Chancery Division after 
obtaining a complete record. Pennsylvania v. Kervick. 
Sup. Ct. 298 
The entitlement of Pennsy lvania to escheated abandoned 
personal property due from New Jersey corporation to per 
sons whose last known address was in Pennsylvania, and 
the entitlement of New Jersey to similar funds held by 
Pennsylvania of New Jersey residents must be decided by 
the Chancery Division on a complete record. Pennsylvania 
Vi HGRVICNs (SOD ©) oo. ooo soca citecdacaguensaess 298 
A claimant who has made a timely application to reclaim 
some escheated property can, more than 2 years after the 
filing of the escheat judgment, present a claim for addi- 
tional escheated property mistakenly omitted from the 
prior application. State of New Jersey v. Public Service 
Electric & Gas Company. Chan. Div. . 611 
A motion for relief from an escheat judgment pursuant 
to R. 4:50 is not barred by the two-year limitation period 
of N.J.S.A. 2A:37-28 for the reopening of an escheat judg- 
ment where the subject matter of the initial, timely claim 
was bond interest coupons and the subsequent claim is for 
the mistakenly omitted bonds to which the coupons related. 
State of New Jersey v. Public Service Electric & Gas 
Company. Chan. Div. 611 
N.J.S.A. 2A:37-12 provides that if a person who owns 
personal property within this State dies intestate, without 
heirs or known kindred capable of inheriting the same, the 
personal property shall escheat to the State, but the 
statute does not require that the next of kin be all of the 
next of kin of decedent in order to claim decedent’s prop- 
erty. State v. Schaedel et al. App. Div. . 854 
There is no escheat unless there are no next of kin and 
if a question arises as to rights to distribution because 
there may be other next of kin who are unknown that can 
be resolved by banning the claims of such unknowns pur- 
suant to N.J.S.A. 3:25-6 and 7. State v. Schaedel et al. App. 
Div. - 


Estates 

A daughter who, minutes before her mother’s death, 
withdrew the contents of a bank account which was labeled 
a joint tenancy between her and her mother with right of 
survivorship, is not entitled to retain the money to the 
exclusion of other family members where the evidence 
does not clearly and convincingly indicate such an inten- 
tion on her mother’s part. Sadofski v. Williams et al. Sup. 

N.J.S.A. 2A:37-12 provides that if a person who owns 
personal property within this State dies intestate, without 
heirs or known kindred capable of inheriting the same, the 
personal property shall escheat to the State, but the statute 
does not require that the next of kin be all of the next of 
kin of decedent in order to claim decedent’s property. State 
v. Schaedel et al. App. Div. 854: 

There is no escheat unless there are no next of kin and 
if a question arises as to rights to distribution because 
there may be other next of kin who are unknown that can 
be resolved by banning the claims of such unknowns pur- 
suant to N.J.S.A. 3:25-6 and 7. State v. Schaedel et al. 
App. Div. 854 


Estoppel 

Unexplained delay of five years with knowledge of alleged 
deficiency in final decree of foreclosure beiore seeking 
relief therefrom, with resultant prejudice to purchasers 0i 
the property, estops plaintiff from obtaining relief. Harvey 
v. Orland and Solomon and Romanelli. App. Div. . 170 

Insurance carrier is estopped to disclaim under policy 
after representing to claimant that it would pay where 
claimant relief on such representations in entering into 
settlement with another carrier. Concord Insurance Co. v. 
Miles et al. App. Div. .«,. 413 
Developer who installed water tap- ins himself cannot re- 
cover fees charged by the municipality for tap-ins where 
there was no compulsion or duress exercised by the munici- 
pality and installation was by developer for his own ad- 
vantage. Colonial Oaks West Inc. v. Township of East 
Brunswick. Sup. Ct. 1326 


Ethics 
Report Of The Supreme Court’s Committee On Enforce- 


ment Of Ethical Standards PE SS 
Notice To The Bar Re: Newspaper Interviews And 
Articles 278 


Advisory Opinio Qn of E xecutive Commission On Ethical 
Standards, Opinion No. 1, Conflict of Interest: Members of 
New Jersey Board of Mediation and Public Employees Re- 
lation Commission. a3 362 

Advisory Opinion Of E xecutive Commission On Ethical 
Standards, Opinion No. 2, Conflict of Interest: Former Em- 
ployee of Department of Community Affairs Accepting 
itmployment oe Municipality Whose Program He Co- 
ordinated. : 542 

Ruies Of The Executive Commission On Ethical Stand- 
ards. ~... Sof 
It is unethical for a la .wyer deliber rately to neglect weak 
cases and, after they are dismissed because of his failure 
to answer interrogatories, to ignore his clients’ inquiries 
as to their status, thus causing the Statute of Limitations to 
run. In the Matter of Rosenblat. Sup. Ct. .. . 630 

A criminal conviction is conclusive evidence of guilt in 
disciplinary proceedings against an attorney. In Re Rich- 
ard S. Mischlich. Sup. Ct. 759 

Evidence of good reputation, trustworthy professional 
conduct and mitigating circumstances may be received 
on the issue of whether the criminal conviction of an at- 
torney merits discipline and, if so, the extent thereof. 
In Re Richard S. Mischlich. Sup. Ct. .. 759 
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Page Twelve 
Ethics, Cont’d 
Announcement cards may be sent only to lawyers, cli- 
ents, former clients, personal friends and relatives. In Re 
Julius Braun. Sup. Ct. Reet 4 
It is a violation of DR 2-102 and a breach of professional 
etiquette to send announcement cards to residents of the 
general area in which an attorney’s office is being located 
when the attorney neither knows such persons nor has had 
previous professional] relationships with them. In Re Julius 
Braun. Sup. Ct. .. fe 782 
ABA Judicial Standards ... 984 
A lawyer may not share fees with a non- lawyer or com- 
pensate one ¥ ho recommends his employment. In Re Her- 
bert Bregg. Sup. Ct. .... 1106 
Advisory i of Executive Commission on Ethical 
Standards—Opinion No. 3, Conflict of Interest—P.E.R.C. 
members and public employers or public employee organ- 
izations they wore sent. s Res Uh, 
Sager e - mployees and public employee organizations 
. with which P.E.R.C. commissioners are affiliated are not 
; ~siee by the Conflicts of Interest Law from utilizing the 
P.E.R.C. services on their behalf but cannot be represented 


by the affiliated commissioners. ....1079 

An attempt by an attorney to corrupt the judicial process 
by bribery of a police officer requires disbarment. In re 
H. Albert Hyett. Sup. Ct. sia sie-a =e 


An acquittal vs a criminal prosecution on the ground of 
insanity at the time of the criminal event does not pre- 
clude ean where the record in the disciplinary 
proceedings shows that the attorney knew precisely what 
he was doing and the criminal quality of his act. In re 
H. Albert Hyett. Sup. Ct Se aye 1227 


Ethics Opinions 
Advertising—Client Booklet for Negligence Cases — 1151 


Advertising—Dance Program Professional Page ‘511 
Advertising—Services for Low Income Persons 410 


Alien Illegally in U.S.—Attorney Client Privilege 1271 
Atterney-Client Privilege—Alien Ilegally in U.S. 1271 
Attorney, Husband of Assistant Prosecutor—Conflict of 


Interest .. 410 
Attorney—Witness for Client s , e06 
Candidate for Organization Office—P Publicity . 1150 
Client Booklet for pane ere Cases—Advertising 1151 
Conflict of Interest — Attorney, Husband of Assistant 
Prosecutor 410 


Conflict of Interest—C ounty Counsel's s Priv ate Pr actice 81 
Conflict of Interest—Merger of City and County Legal 


Services Projects Representing Opposing Parties .. 717 
Conflict of Interest—Municipal Attorney’s Wife as Tax 
Collector ae 54 
Conflict of Inter est—Partners Serving Conflicting Munici- 
palities 389 
Conflict of Interest—P.B.A. Attorney Becoming Municipal 
Judge .. ’ 206 
Conflict of Interest— Representing Codefendant of Former 
Client 253 


Conflict of Interest— Representing Mor tgagor and Mort- 
gagee . 1145 
Conflict of Interes st—Representing Vendor and Vendee 1145 
Conflict of Interest—Representing Wife After Represent- 


ing Woman Corespondent . 1265 
Conflict of Inte: -est—Undertaking Intermunicipal ‘Action, 
Effect on Practice .. 201 
County Counsel’s Private Practice—Conflict of Interest 81 
Dance Program Professional Page—Advertising 511 
Effect on Practice of Undertaking Intermunicipal Action 
—Conflict of Interest .. : 201 


Husband of Assistant Prosecutor— Conflict of Interest 410 
Merger of City and County Legal Services Projects Rep- 


resenting Opposing Parties—Conflict of Interest .. 717 
Municipal Attorney’s Wife as Tax Collector No Conflict 
of Interest 54 
Partners Serving ‘Conflicting Municipalities— Conflict of 
Interest ~ 389 
P.B.A. Attorney Becoming Municipal Judge—Conflict of 
Interest... 206 
Publicity—C andidate for Organization Office 1150 
Representing Codefendant of Former Client—Conflict of 
Interest 253 
Representing Mortgagor and Mortgagee—Conflict of In- 
terest .. 1145 


Representing Vendor and Vendee—Conflict of Interest 1145 
Representing Wife After Representing Woman Cores- 


pondent .... . 0 0AQ65 
Services for Low Income Per sons— Advertising .. 410 
Undertaking Intermunicipal Action, Effect on Practice— 
Conflict of Interest .. a 201 
Witness for Client -— seats 206 


Evidence 
At Police and Firemen’s Pension Fund hearings all evi- 
dence questions are controlled by the Administrative Pro- 
cedure Act, N.J.S.A. 52:14B-10, not by the judicial rules of 
evidence. Murphy v. Div. of Pensions. App. Div. re 
A motion to suppress must ordinarily be accompanied by 
a brief on the law and facts, as required by R. 3:5-7(a), 
even though it is claimed compliance with the rule would 
be unfair to the defendant. State v. Walker. App. Div. 34 
Evidence of alleged fraud and conspiracy to defraud in- 
surance company as to which defendant had previously 
been acquitted is admissible in trial of other similar 
charges to show existence of a common scheme or plan to 
defraud, motive and intent. State v. Yormark et al. App. 
DV, .. 50 
Incriminating references to the defendant should be de- 
leted from a codefendant’s statement at a joint trial where 
other evidence establishes defendant as the unnamed per- 
son referred to. State v. Anderson. App. Div eee is 
Denial of an application for a firearms purchaser identi- 
fication card may not rest solely upon hearsay. Weston v. 
State of New Jersey. Sup. Ct. 107 
It is error to admit evidence of the results of a polygraph 
test or of a defendant’s offer to take the test, or any other 
reference to such tests even though defendant ae 
therein. State v. McDavitt. App. Div. 150 


An appropriate inference may be drawn against a party 
to a tidelands dispute who, despite actual awareness of the 
tideland status of the property when he made artificial 
sea on the land, failed to obtain and preserve evidence 

respecting such status regardless of whether such change 
antedated or followed the decision in O’Neill. State of N.J. 
v. Council. Sup. Ct. 201 

The behavior of a litigant “a comme: ‘~ changes in 
relevant evidence may permit an inference that his be- 
havior was prompted by a conscious appreciation that the 
evidence would or might be hurtful to his position. State of 
N.J. v. Council. Sup. Ct. - ae 201 

The use of a defendant’s uncounseled prior convictions 
to attack his credibility at trial impairs his rights under the 
6th and 14th Amendments. State v. Koch. App. Div. 293 

The Burgett-Tucker rule is available to any defendant 
whose conviction was not final on November 13, 1967, the 
date of the Burgett decision. State v. Koch. App. Div. .. 293 

Results of a blood alcohol test performed by a biochemist 
are admissible in action involving violation of N.J.S.A. 
39:4-50(a). State v. McMaster. App. Div. as 341 

The history related by a patient for the purpose of en- 
abling a non-treating physician to form an opinion to which 
he may testify as a witness for declarant is not competent 
evidence on behalf of the declarant. Tramultola v. Bortone, 
et al. App. Div. .. .. 371 

An expert’s opinion as to the fair value of property con- 
demned, based upon the computation of income from a 
hypothetical addition to a building on the land, is improp- 
erly speculative. State v. Mehlman. App. Div. Se; MOOG 

The Vascar unit is a scientifically accurate instrument 
for ascertaining speed; its accuracy is qualified only by its 
proper calibration, the proper training of the operator and 
the proper operation in the particular case. State v. 
Schmiede. Somerset County Court .. 413 

Testimony by police concerning the actions of defendant’s 
wife does not violate Evidence Rule 28 which bars dis- 
closure of communications made in confidence between a 
husband and a wife. State v. Crevina. .. 2s .. 457 

Uncounselled prior convictions may not be used to im- 
peach the credibility of a defendant in a criminal trial and 
such use inv: _ tes a conviction at such trial unless it was 
harmless error beyond a reasonable doubt. State v. Koch. 
App. Div. 521 

Properly qualified opinion testimony based upon observa- 
tion of X-rays is not inhe rently inadmissible because of the 
failure of the proponent of such testimony to introduce 
the X-rays in evidence or, absent demand, to produce them 
at the time of testimony. Bartell v. Razzano. App. Div. 545 

The proponent of opinion testimony relating to interpre- 
tation of X-rays should normally be prepared to produce 
the X-rays for cross-examination upon demand. Bartell v 
Razzano. App. Div. .. : 545 

X-rays are not a “writing” within the purview of Evi- 
dence Rule 70, the so-called best evidence rule, since X- 
rays are likely unintelligible to a lay jury without expert 
interpretation. Bartell v. Razzano. App. Div. 545 

California Judge Rules Voiceprint Admissible 615 

U.S. v. Wade does not prohibit pre-indictment identifica- 
tions of a suspect without counsel made either shortly after 
the commission of the crime and at the scene of the original 
observation or later as a spontaneous result of a chance 
meeting in the police station. State v. Wilkerson. Sup. 


Ct. 631 
Physician Testifies Vi: ia Videotape In Personal Injury 
Trial 633 


An expert’s opinion need not necessarily - based on gen- 
erally accepted standards when it does not involve compli- 
cated unfamiliar matter. Corbin v. Camden Coca Cola 
Bottling Co. App. Div... 650 

Permission to tap a pay phone from 10 A.M. to 3 P.M. 
for thirty days is proper and not excessive in scope where 
the affidavits show the ‘‘special need” required by the 
Wiretap Statute for a tap on a public phone by demonstrat- 
ing the need for evidence concerning a large conspiracy. 
State v. Dye. Sup. Ct. ys «+» > O00 

A trial court has discretion to permit the introduction of 
a tape from which all but incriminating conversations have 
been edited when it saves much time, the jury is informed, 
defendant has the opportunity to hear and introduce any 
other portion, and there is no indication of prejudice. State 
v. Dye. Sup. Ct. .... ~ 670 

Where an allegedly false official report is a constituent 
element of the crime, the report is not a ‘‘confession’’ 
requiring the trial court to make a preliminary finding as 
to its voluntariness. State of New Jersey v. Falco. Sup. 
Ct. : 715 

In the future, the trial judge shall decide whether Miran- 
da warnings were given and waived and if the confession 
was voluntary under all the circumstances, and if so, should 
then instruct the jury to decide whether the confession was 
true under the same circumstances, without telling them 
his own views. State v. Hampton. Sup. Ct. ........ 801 

‘‘Massachusetts”’ rule on confessions, adopted in State v. 
Smith, 32 N.J. 501 (1960), is now abandoned in return to 
prior ‘‘orthodox” rule, and Ev. R. 8(3) is to be read con- 
sistently with this mandate. State v. Hampton. Sup. Ct. 801 

A confession obtained by a private security guard is not 
subject to Miranda warning masala for admissibility. 
State v. Kelly. Sup. Ct. ; ... 851 

The trial court should conduct a ‘preliminary hearing on 
the question of voluntariness where a confession is claimed 
to be false and a result of physical force, whether by a 
private person or a policeman. State v. Kelly. Sup. Ct. 851 

A defendant’s prior inconsistent statements which were 
voluntarily made to police under circumstances rendering 
them inadmissible for substantive purposes under Miranda, 
can properly be used to impeach his credibility on direct 
or collateral matters, subject to proper limiting instruc- 
tions from the trial judge. State v. Slobodian. App. Div. 870 

The warnings required under Miranda v. Arizona are to 
be given by the police prior to interrogation of a suspect, 
but where a suspect blurted out information without any 
request by the police, no Miranda —— was “me 
State v. Slobodian. App. Div. 87 


Affidavit of one who is unavailable as witness because of 
death is admissible under Ev. R. 63(32) on finding that the 
statement was made in good faith on the personal know- 
ledge of the deponent and that there is a probability that 
the statement is trustworthy. Raritan Oil Co. v. Director, 
Division of Taxation. Div. of Tax Appeals. .. .. 950 

Whether the photographic identification of a suspect was 
so impermissibly suggestive as to give rise to a substantial 
likelihood of irreparable misidentification is to be deter- 
mined by the totality of the circumstances of the identifica- 
tion. State of New Jersey v. Farrow. Sup. Ct. 997 

The strength or credibility of a photographic identifica- 
tion is a matter for the jury and not an issue on admis- 
sibility. State of New Jersey v. Farrow. Sup. Ct. .. 997 

A newspaperman waives his privilege under N.J. Evi- 
dence Rule 27 if his story reveals the name of his source 
and part of the information he received in confidence. In 
the matter of Peter Bridge. App. Div. ae 998 

Federal Court Admits Polygraph Test a 1113 

Affidavit of one who is unavailable as witness because of 
death is admissible under Ev. R. 63(32) on finding that the 
statement was made in good faith on the personal know- 
ledge of the deponent and that there is a probability that 
the statement is trustworthy. Raritan Oil Co. v. Director, 
Division of Taxation. Div. of Tax Appeals... 950 

As a prerequisite to the admission into evidence of mo- 

tion pictures of a reconstructed event or a posed demon- 
stration taken during the pendency of an action, funda- 
mental! fairness dictates that the party proposing to offer 
such evidence give notice thereof and an opportunity to 
his adversary to monitor the experiment and the taking of 
the film. Balian v. General Motors, etc. App. Div. 1210 

Motion pictures of an experiment are admissible when 
relevant and the probative value is not offset by undue 
prejudice, unfair surprise, undue consumption of trial time, 
or possible confusion of issues due to the introduction of 
collateral matters. Balian v. General Motors, etc. App. 
Div. ae : 1210 

Rehearing denied where record on remand failed to sus- 

tain petitioner’s assertion that counsel for the other party 
had been notified of experiment to be conducted during 
trial and afforded opportunity to monitor the filming there- 
of. Balian v. General Motors, etc. App. Div. 1210 

The breathalyzer readings resulting from a test ad- 
ministered to the driver may not be used as presumptive 
evidence against the owner under N.J.S.A. 39:4-50(a) and 
owner is not guilty under N.J.S.A. 39:4-50(a) where only 
evidence on driver’s condition consisted of breathalyzer 
test. State v. Wetmore. County Ct. ww MOD 

An expert witness should distinguish between what he 
knows as an expert and what he believes as a layman; the 
trier of the facts may be misled if the witness goes beyond 
his expertise. In re H. Albert Hyett. Sup. Ct. 1227 

An expert witness should not base his own opinion upon 
facts which are not in evidence or not credible. In re H. 
Albert Hyett. Sup. Ct. 1227 

Evidence of identification ‘of the defendant by the victim 
before trial is admissible under Rule 63(1)(c) if the victim 
fails to make the identification during the trial, provided 
that he is a witness and available for cross-examination. 
State v. Draughn. App. Div. .... ne 1246 

Defendants ordered to submit to voiceprint test by State 
and thereafter trial court to hold pre-trial hearing to deter- 
mine whether the results are sufficiently reliable to be 
admitted into evidence. State v. Andretta et al. Sup. Ct. 1267 


Exculpatory Clauses 

Where provisions of lease show that landlord and tenant 
were in unequal bargaining positions, clause relieving land- 
lord from liability for negligence will not be enforced. 
Cardona v. Eden Realty Co., Inc. App. Div. ; 253 

In general, it is against public policy for a landlord to 
exculpate himself from his own acts of negligence when 
dealing with residential properties and a so called option 
to the tenant to avoid such exculpation does not alter the 
result where the parties are in unequal bargaining posi- 
tions. Cardona v. Eden Realty Co., Inc. App. Div... 253 


Executive Commission On Ethical Standards— 
Advisory Opinions 
Opinion No. 1, Conflict of Interest: Members of New Jer- 
sey Board of Mediation and Public Employees Relation 
Commission. 362 
Opinion No. 2, Conflict ‘of Interest: Former Employee of 
Department of Community Affairs Accepting Employment 


by Municipality Whose Program He Coordinated 542 
Rules of the Executive Commission on Ethical Stand- 
ards... 554 


Opinion No. 3 Conflict of Interest—P. E.R.C. members 
and public employers or public employee organizations 
NTROVITE BURGOS oot oe cepa maaan 4 ccs Com een 1079 

Public employers and public employee organizations 
with which P.E.R.C. commissioners are affiliated are not 
barred by the Conflicts of Interest Law from utilizing the 
P.E.R.C. services on their own behalf but cannot be repre- 
sented by the affiliated commissioners ms 1079 


Exoneration 

A widow is not entitled to exoneration from a mortgage 
upon real property in which she has a dower right if her 
deceased husband was not personally liable on the mort- 
gage loan; it is irrelevant that the personal estate of the 
decedent may have been enhanced as a result of the mort- 
gage loan. Shilowitz v. Shilowitz. App. Div. ..... 631 


Experiments 

AS a prerequisite to the admission into evidence of mo- 
tion pictures of a reconstructed event or a posed demon- 
stration taken during the pendency of an action, funda- 
mental fairness dictates that the party proposing ‘to offer 
such evidence give notice thereof and an opportunity to 
his adversary to monitor the experiment and the taking of 
the film. Balian v. General Motors, etc. App. Div. ...1210 

Motion pictures of an experiment are admissible when 
relevant and the probative value is not offset by undue 
prejudice, unfair surprise, undue consumption of trial time, 
or possible confusion of issues due to the introduction of 
collateral matters. Balian v. General Motors, etc. App. 
Div. slate els a 1210 
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Experts 
The credibility of expert opinions is an issue for the 
trier of the facts. State v. Maik. Sup. Ct. $, shiv as 
Expert testimony is not required where the negligence 
of post-operative treating physician was his failure to dis- 
close to patient that a foreign object was left in the pa- 
tient’s body during the operation and there was no sound 
medical reasons for nondisclosure. Tramutola v. Bortone, 
et al. App. Div. 371 
Properly qualified opinion testimony based upon observa- 
tion of X-rays is not inherently inadmissible because of the 
failure of the proponent of such testimony to introduce the 
X-rays in evidence or, absent demand, to produce them at 
the time of testimony. Bartell v. Razzano. App. Div. .. 545 
The proponent of opinion testimony relating to interpre- 
tation of X-rays should normally be prepared to produce 
the X-rays for cross-examination upon demand. Bartell v. 
Razzano. App. Div. : 3 545 
X-rays are not a “writing” within the purview of Evi- 
dence Rule 70, the so-called best evidence rule, since X- 
rays are likely unintelligible to a lay jury without expert 
interpretation. Bartell v. Razzano. App. Div. . 545 
An expert’s opinion need not necessarily be based on gen- 
erally accepted standards when it does not involve compli- 
cated unfamiliar matter. Corbin v. Camden Coca Cola 
Bottling Co. App. Div. : 650 
The decision of the trial judge as to the qualifications of 
an expert is a subject for appellate review but will be dis- 
turbed only where it is found to be a clear abuse of dis- 
cretion. Rose v. The Port of New York Authority. Sup. 
Ct. Se 729 
An expert witness should distinguish between what he 
knows as an expert and what he believes as a layman; the 
trier of the facts may be misled if the witness goes beyond 
his expertise. In re H. Albert Hyett. Sup. Ct. 1227 
An expert witness should not base his own opinion upon 
facts which are not in evidence or not credible. In re H. 
Albert Hyett. Sup. Ct. i e 1227 


Expungement 

A record of an arrest may be expunged under N.J.S.A. 
Application of Fortenbach. Essex Cty. Ct. 505 
2A: 164-28 although the statute refers only to convictions. 


Fair Labor Standards Act 

The Secretary of Labor may bring suit against school 
boards to enjoin violation of the Fair Labor Standards Act. 
Hodgson v. Boards of Education, er ae Hills 
et al. U.S. Dist. Ct. . 874 


False Swearing 

To sustain a conviction for false swearing under N.J.S.A. 
2A:131-7, the State must not only show that the testimony 
was false, but must also furnish some basis for an infer- 
ence that the witness knew his testimony was false when 
he gave it. State of New Jersey v. Fuchs. Sup. Ct. 734 

In a trial for false swearing, the prosecutor may not hy- 
pothesize that the defendant’s testimony was false in some 
respect other than that charged in the indictment. State of 
New Jersey v. Fuchs. Sup. Ct. f 734 


Family Courts 
Report of the 
mission 


New Jersey Family Court Study Com- 


269 


Family Law 
New Jersey Needs A New And Comprehensive Family 
Court, by Annamay T. Sheppard 2 1145 


Federal Employers’ Liability Act 

Under the Federal Employers’ Liability Act, an employer 
is prima facie liable if there is evidence from which it 
could reasonably be concluded that the employer’s fault 
played any part in the injury, no matter how small. Wicks 
v. Central Railroad of N.J. Sup. Ct. 1351 


Federal Jurisdiction 

Federal Court has jurisdiction to hear attack on state 
abortion law where state courts have passed on it and 
there are no on-going state proceedings which would be 
disrupted by the federal action. YWCA v. Kugler. 
U.S.D.C. 283 

U.S. District Court will exercise ancillary jurisdiction to 
determine issue of legal fees due where the issue between 
the client and attorney is ancillary to a pending suit for 
income tax refund initiated by the attorney for the client. 
Jersey Land v. U.S. U.S.D.C. ; 671 

Abstention is dictated w here a state prosecution is pend- 
ing but is not required merely because there is no imme- 
diate threat of irreparable harm where no state prosecution 
is pending. Cine-Com v. Lordi. U.S.D.C. 1354 


Fees 
Practice followed by municipal attorneys of measuring 
fees for services rendered in connection with bond issues 
solely by the size of the bond issue is improper. O’Connor 
v. Union City et al. Law Div. .. 35 
Price Commission Rules On Professional Fees 64 
Antitrust Suit Filed Against CPA’s 545 
Somerset Bar Abolishes Minimum Fee Schedule .. 545 
Monmouth Bar Association Suggested Minimum Fee 
Schedule .. . 960 
Comment On HUD Fee Rule .. Ae 973 
A Contingent Fee Study—By The Bar Institute Of New 
Jersey, by Alexander P. Waugh and Frank T. Flannery 1305 


Fines 

Fine, on appeal, should not exceed fine meted out in trial 
court. State v. Horn. App. Div. .. es 881 
Firearms 


“A firearm is no less a firearm if it is rendered tem- 
porarily inoperable because of a missing and easily re- 
placeable part or by need of some minor repair or adjust- 
ment. State of New Jersey v. Morgan. App. Div. . 1266 

A legitimate dispute as to whether a particular device 
may have been rendered inoperable as a “firearm,” as 
defined in N.J.S.A. 2A:151-1, is a question of fact. State of 
New Jersey v. Morgan. App. Div. 1266 


A defendant is not entitled to an acquittal on a charge 
of unlawful possession of a revolver where the proofs show 
that the weapon was capable of being fired with but minor 
adjustment. State of New Jersey v. Morgan. App. Div. 1266 


Flags 

N.J.S.A. 2A:107-1, which forbids the marking or improper 
use or display of the flag of the United States is constitu- 
tional. State v. Zimmelman. Law Div. 238 


Foreclosure 

Unexplained delay of five years with knowledge of alleged 
deficiency in final decree of foreclosure before seeking 
relief therefrom, with resultant prejudice to purchasers of 
the property, estops plaintiff from obtaining relief. Harvey 
v. Orland and Solomon and Romanelli. App. Div... 170 


Foreign Commerce 

For constitutional purposes, certain activities of a busi- 
ness may be intrastate and therefore subject to state reg- 
ulation and the same rule applies to instances of foreign 
commerce. Kugler v. Haitian Tours, Inc., et al. Chan. 
Div. 906 


Foundations 
Two New Laws Enacted To Meet Foundation Charter 
Requirements Ae 1 


Fractionation 
Double jeopardy prohibitions are not violated by frac- 
tionation. State v. Hampton. Sup. Ct. . a 801 
Forcible detention of victim could reasonably be con- 
sidered a separate event, deliberately undertaken and war- 
ranting separate prosecution for kidnapping. State v. 
Hampton. Sup. Ct. aa 801 


Franchises 
The Franchise Practices Act, N.J.S.A. 56:10-1 et seq., 
does not apply to franchises which were in existence prior 
to December 21, 1971. Shell Oil Company v. Marinello. 
Law Div. . 883 
The leases and dealer agreements between an oll com- 
pany and its service station dealer are subject to the im- 
plied covenant that the company will renew the agree- 
ments so long as the dealer substantially performs his obli- 
gations thereunder, and will be reformed to effectuate the 
covenant. Shell Oil Company v. Marinello. Law Div. .. 88: 
An oil company is barred by ‘‘unclean hands” from evict- 
ing a service station dealer whose lease has expired 
where the company has acted illegally and unfairly in (1) 
discriminating against the dealer with respect to pricing 
and (2) refusing to renew the lease because of the dealer’s 
failure to purchase a sufficient volume of the company’s 
TBA; oil company is enjoined from termination of dealer 
agreement and future rents are fixed at level of other 
stations. Shell Oil Company v. Marinello. Law Div. _—_883 


> 
oon ane: 
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Defendant who made television offer to sell carpeting at 
stated price is liable for losses suffered by persons induced 
by the offer to sign contracts with another company which 
defendant knew was not bound by the terms of the offer. 
Riley v. New Rapids Carpet Center et al. Sup. Ct... 784 


ewmoing 

The acceptance of a bet by one individual from another 
to be placed at an authorized pari-mutuel racetrack does 
not constitute the crime of bookmaking where that indi- 
vidual acts as a mere conduit and gains no benefit from the 
transaction. State v. Andreano. App. Div... ny 88 


Garbage Collection 

It is incumbent upon local government to utilize the most 
effective means of carrying out within its area of responsi- 
bility the legislative mandate requiring efficient and rea- 
sonable solid waste collection, disposal and utilization serv- 
ice. Teagen Co. v. Borough of Bergenfield. Law Div. .. 651 


Grand Juries 

Investigation of riots in state prisons is an appropriate 
basis for empanelling a state grand jury. State v. Anderson 
et al. Law Div. 883 

Absent evidence of abuse of ‘discretion, “when a state 
judge finds a need for a state grand jury, the jury’s juris- 
diction should not be subject to attack. State v. Anderson 
et al. Law Div. is ee 883 
Cserdianship 

Chancery will permit a guardian to make gifts from the 
estate of an incompetent to his beneficiaries, where that 
would reduce death taxes and sufficient assets will remain 
to support the incompetent. In the Matter of Pattie B. 
Trott. Chan. Div. . 347 


Guns 

The Gun Control Law requirement of a showing of ‘‘need”’ 
for a permit to carry a handgun is a sufficient statutory 
standard in light of the provisions for judicial review. 
Siccardi v. State of New Jersey. Sup. Ct. .. 9 

The issuance of a handgun permit was properly denied 
where theatre manager had suitable alternatives for pro- 
tection of money carried between the theatre, the night 
depository and his home, and his life had not been threat- 
ened. Siccardi v. State of New Jersey. Sup. Ct... 9 

Handgun permits are properly denied to physicians in 
view of Siccardi v. State of New Jersey; possession would 
furnish small measure of self-protection while involving 
possessor in dangers of misuse and accident. Reilly v. 
State of New Jersey. Sup. Ct. 

A businessman who carries substantial funds on his per- 
son in high crime areas is not entitled to a handgun permit 
where he has always received full police protection on 
request and he has not experienced any special dangers. 
In the Matter of the Application of ‘‘X’’. Sup. Ct. .... 9 

When the denial of an application for a firearms pur- 
chaser identification card is appealed, the County Court 
should hold a de novo hearing. Weston v. State of New 
Jersey. Sup. Ct. sy 107 
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Denial of an n application for a firearms purchaser identi- 
fication card may not rest solely upon hearsay. Weston v. 
State of New Jersey. Sup. Ct... <s 107 

Under N.J.S.A. 2A:151-41-44 a firearm acquired after the 
issuance of a permit requires separate registration so as to 
be included within the terms of an existing permit. State v 
Kaufman. App. Div. .. . 370 


Habeas Corpus 
Habeas Corpus denied on claims of improper admission 
of evidence and improper denial of severance since there 
was no error of constitutional dimension. Rush v. Ziegler. 
U.S.D.C. ae 3 
Habeas Corpus properly challenges the place as well as 
the fact of confinement. In the Matter of the ——— 
for Writ of Habeas Corpus by D.D. App. Div. me 86 
Habeas Corpus is an appropriate remedy, for one inquir- 
ing into the validity of his continued involuntary member- 
ship in the National Guard. Gross v. N.J. Army Natl. 
Guard et al. Law Div. aie .- 190 
New Jersey Superior Court has jurisdiction to entertain 
application of National Guard member seeking discharge. 
Gross v. N.J. Army Natl. Guard et al. Law Div. . 190 
Habeas Corpus will be issued to effect release of a defen- 
dant entitled to release on bail. U.S.D.C. U.S. ex rel Mer- 
ritt v. Vuckevich. 391 
It is constitutional error to cross examine on or com- 
ment on accused’s failure to volunteer to the police excul- 
patory information advanced at trial. Burt v. Yeager. U.S. 


D.C. 715 
Federal Habeas Corpus: Easing the Tension Between 
State and Federal Courts 742 


= petitioner has standing to seek the Writ notwithstand- 
g that he is out on probation. U.S. ex rel Clark v. Mulli- 
gan, Civil No. 692-72 (Memo by Lacey, D.J., filed Sept. 18, 
1972) 1022 
A state prisoner must normally exhaust available state 
judicial remedies before a federal court will entertain a 
petition for habeas corpus. Canfora v. Davenport. U.S. 
D.C. ; ere: | 
Where a petition is rejected for failure to exhaust state 
court remedies, the Federal Court will not retain jurisdic- 
tion to grant bail. Canfora v. Davenport. U.S.D.C... 1331 


Highways 

N.J.S.A. 2A:14-1.1 is construed as affording protection 
to planners and builders of structures, roads, playing fields 
or aught else that can be deemed ‘‘an improvement to real 
property” under a broad reading of that phrase, and in- 
cludes paving of a public street. Rosenberg v. North Ber- 
gen. Sup. Ct. a me 855 

N.J.S.A. 2A:14-1.1 bars an action for injuries sustained 
more than ten years after the negligent act of planning, 
construction or paving nianies of. eins v. North 
Bergen. Sup. Ct. 855 


Where a party to the dispute is a er body or one 
seeking to establish a right in the public to use lands 
claimed to have been dedicated or a proper successor in 
interest to the public body, such a situation may be a 
factor warranting resolving the doubt in favor of finding a 
marginal highway. Brighton Construction Inc et alv. L& J 
Enterprises, Inc. et al. Chan. Div. 1211 

Owner of lot adjacent to non-marginal highway who can 
trace title back to dedicator of highway is presumed to take 
naked fee only to center of street but owner of lot adjacent 
to marginal highway is presumed to take naked fee in the 
entire bed of the highway. Brighton Construction Inc., et al 
v. L& J Enterprises, Inc. et al. Chan. Div. 1211 


Hospitals én 
The $10,000 limit set forth in N.J.S.A. 2A:53A-8 is ap- 
plicable where a hospital is owned and operated by a 
municipal corporation. Winters et al v. Jersey City. .- 
Div. . 
The Consent of the Patient aa 
Hours 
The work schedule established under N.J.S.A. 11:141 
must be adhered to, and there is no basis for allowing ‘‘in 
house’’ engineers to work less hours per week than ‘‘on the 
road” engineers. In re: Grievance of Certain Employees. 
App. Div. ms . 1152 


“Since the Civil Service Commission is given authority 
under the statute to promulgate regulations concerning 
hours of employment, the statute must also contemplate 
that that agency should adjudicate administrative dis- 
putes arising thereunder. In re: Grievance of Certain Em- 
ployees. App. Div. 1152 


No official of a state agency has the _— right of con- 
tracting that employees therein work for more or less 
hours than established in accordance with the statutory 
mandate. In re: Grievance of Certain Employees. App. 
Div. és sa at 1152 


Housing Authorities 
Local housing authorities may sue HUD over questions 
of funding. Housing Authority v. Richardson. U.S.D.C. 761 


Husband and Wife 

Custody awarded to father and mother excluded from 
marital home where her mental and alcoholic disabilities 
combined with her unannounced absences and returns were 
detrimental to the best interests of the children. S. v. A. 
Chan. Div. rae 151 


Husband and wife are each liable for necessary medical 
expenses incurred by the wife before their separation. 
Sillery v. Fagan. Bergen Cty. Dist. Ct. 883 


“Prior case law holding husband alone is liable for wife’s 
necessaries is out of date; modern women have equal 
rights with men and should have the same responsibilities. 
Sillery v. Fagan. Bergen Cty. Dist. Ct... .. .. 883 
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Identification 

a: of-court identification of defendant, made without 
1es by defendant six months after the crime while 





awa . 
reso it was in custody under another charge and when 
the inve ication had focused on defendant, was a critical 


stage at which defendant had a right to counsel. State v. 
Anaerson. App. Div. ...... 87 
Due | cus neces ssarily offended by giving a de- 
scription of the suspect to the victim in advance of the 
identification, particularly where such description simply 
accords with the description the victim had furnished. 
State of New Jer ey V. Earle. Sup. Ct. 669 
Alihough counsel need not be present at an identification 
which takes place before the commencement of the prose- 
f the defendant, enforcement authorities should 

«a complete record of the identification 


rocess is 


procedure tif feasible to do so. State of New Jersey \V 
Ea 5) ( 669 
Tin 
‘1 i in France vy. A.P.A. Transport allowing 
tiis by uncinancipated children against their parents ior 
inj fiel in motor vehicle accidents is not retro- 
ac { U.S. Rubber. App. Div. 169 
parental immunity is applicable to auto- 
n ecurring prior to July 10, 1970. Faul v. 
) j IN es a — 238 


is not among the defenses which must 
phe d aflirrmatively pursuant to R. 4:5-4. Faul v. Den- 
nis. Law Div. ; an 238 
ise of action 


Parenial 1 inily involves a lack of a cat 
rat mere bar to asserting a claim; accordingly, 
it can be raised the first time at trial and bars a claim 
for contribution against the a Faul v. Dennis. Law 
Div. 238 


n state sues in our courts, it lays aside its 


When a { reig 
sovereignty and a counterclaim against it may be pursued 
Pennsylvania v. Kervick. Sup. Ct. ee: 
The moratorium upon contract claims a :gainst the State 


by N.J.S.A. 52:4A-1 is unconstitutional because not 
justified by an eae public need, since its purpose is 
only to give the Legislature time to consider creating a new 
tribunal to hear contract claims. P. T. & L. Const. Co., Inc. 
v. Comm., Dept. of Trans. State of N.J. Sup. Ct. .. 341 


; 
created 


Kugler Proposes Partial End To Governmental Im- 
munity ... 457 
New Jersey’s Witness Immunity Law Upheld By High 
Court. 521 
Sovereign Immunity: The Kugler Plan, ‘by Edward C. 
Laird and Joseph A. Hayden, Jr. .. 545 


Local housing authorities may sue HUD and other fed- 
eral and State officials. Housing Auth. v. Richardson. 
U.S.D.C. : : 761 

A non-resident’s voluntary entry into New Jer sey in order 
to testify in his own civil case or in a criminal proceeding 
does not entitle him to immunity from arrest and service 
of process while he is here for that purpose. In the Matter 
of Schuler. App. Div. ... 849 

A non-resident who enters this ‘State to testify in a crim- 
inal trial is not exempt from arrest and service of process 
pursuant to N.J.S.A. 2A:81-21, unless his attendance here 
was procured through the procedures prescribed by N.J. 
S.A. 2A:81-20. In the Matter of Schuler. App. Div. .... 849 

The 11th Amendment does not give School Boards im- 
munity from suit by the Sec. of Labor to enjoin minimum 
wage and overtime violations. Hodgson v. Boards of Edu- 
cation, Parsippany-Troy Hills et al. U.S.D.C. 874 

One spouse may not sue the other for injuries sustained 
in an automobile accident occurring before July 10th, 
1970, even though the parties were not married at the time 
of the accident. Berry v. Berry. App. Div. 974 

The $10,000 limit set forth in N.J.S.A. 2A:53A-8 is applic- 
able where a hospital is owned and operated by a munici- 
pal corporation. Winters et al v. Jersey City. App. Div. 974 

N.J.S.A. 2A:53A-7 and N.J.S.A. 2A:53A-8 are limited to 
negligence actions and have no application where strict lia- 
bility applies. Brody v. Overlook Hospital et al. Law 
i 1267 

he defense of interspousal immunity depends on the 
Bh of the parties when the cause of action arose, not 
when the cause of action is determined; Berry v. Berry not 
followed. Gotsch v. Gotsch. App. Div. a 1305 

Absent any prejudice, the decision in Immer abolishing 
interspousal immunity can be given retrospective effect to 
accidents occurring prior to July 10, 1970; Darrow v. 
Hanover distinguished. Gotsch v. Gotsch. App. Div. 1305 


Impeachment 

A defendant's prior inconsistent slatements which were 
voluntarily made to police under circumstances rendering 
them inadmissible for substantive purposes under Miranda, 
can properly be used to impeach his credibility on direct 
or collaterai matters, subject to proper limiting instruc- 
tions from the trial judge. State v. Slobodian. App. Div. 870 





Implied Grant 

For an implied grant of a quasi-easement to arise upon 
conveyance or severance of ownership, a permanent and 
obvious servitude must have been imposed on one part of 
the estate in favor of another part and it must have been in 
use at the time of severance and have been necessary for 
the reasonable enjoyment of the other part. Cale v. Wana- 








maker. Chan. Div. 1326 
Indemnification 

The general insurer of a hospital may collect costs and 
expenses incidental to litigation from a general contractor- 
indemnitor of the hospital even though the insurer not the 
hospital actually incurred the financial outlay. Fornarotto 
v. Clara Mazss Mem. Hosp. App. Div. er 255 

Indemnification agreement whereby contractor would be 
liable for costs and expenses involved in litigation if there 
wes caus2l connection between act or omission of it or any 
of its subcontractors and the subject of the suit, was with- 


out qualification as to negligence vel non attending any 
such act or omission. Fornarotto v. Clara Mass Mem. Hosp. 
Anp. Div. - ss bi 255 


A liability insurer is not required to defend a claim for 
indemnification asserted against its insured by the lessor 
of a hoisting device, under a rental agreement requiring 
the insured-lessee to maintain the hoist ‘and to hold the les- 
sor harmless against loss, where the policy excludes cover- 


age wih ce pomtractual claims other than an incidental ele- 
vator maintenance agreement and the hoist was not being 


used as an elevator within the policy definition. Ka 1radis 
Bros. Painting Co., Inc., v. Pennsylvania Natl. Mutual Cas. 
Ins. Co. Chan. Div. eh arias 736 


Indictment 
Ordinarily an indictment should not be dismissed unless 
its insufficiency is palpably shown, and jurisdiction is an 
essentia! element which, if lacking, may lead to a palpably 
shown insufficiency. State v. Comfort Cab. Law Div. .. 186 
Allowing the deletion of an incorrect street address from 
ent is an amendment as to form and 








a count of an indictn 
not substance, the defendant is not prejudiced thereby, 
nd therefore there is - reversible error. State of New 
Jersey John Connolly. App. Div. 1065 
Iniant 
TI J t .A, 24:42A-2 and 3, 
as Lol um the owner “operator of a golf 
) fi hiabilit tu an imtant ol tenc ler age who tres 
passed the ¢ ‘ it a into a dangerous excava 
tion: there is j the legis itive liistory to indicate 
that the A a nded to overturn the Strang line o! 
cases. Richard O’Connell, etc. v. Forest Hill Field Club. 
Law Di\ i on 645 


n against one who negli 
ages for the decian 


An infant has no cause of actio 
gently injures his parent 
of the aid, comfoit, companionship, loss of services and 
earnings of the parent attributable to the injuries. Mary 
ae ll ete., et al. v. aie Transportation Co., Inc., et al. 
Su p. it oe 1151 
State Bar Civil Procedure Section Committee Report 2 
Eighteen — bogs as Sap ekee 
N.J.S.A. 2 A limiting landowners or occupiers liabil 
ity in cca chi cases was not intended to apply to infant 
trespassers and does not abrogate the principles in the 
Strang v. South Jersey line of cases. Scheck v. Houdaille 
Construction Materials, Inc. Law Div. ; 1345 
Whether a 14 year old boy is entitled to the protection of 
the infant trespasser rule is a question for the jury. Scheck 
v. Houdaille Construction Materials, Inc. Law Div. — 1345 
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Inferences 

An appropriate inference may be drawn against a party 
to a tidelands dispute who, despite actual awareness of 
the tideland status of the property when he made artificial 
changes on the land, failed to obtain and preserve evi- 
dence respecting such status regardless of whether such 
change antedated or followed the decision in O’Neill. State 
of N.J. v. Council. Sup. Ct. 201 

The behavior of a litigant with respect to changes in 
relevant evidence may permit an inference that his be- 
havior was prompted by a conscious appreciation that the 
evidence would or might be hurtful to his position. State 
of N.J. vi Counel. Sup. Ct... ....: ee 201 


Inheritance Tax 
Proceeds of insurance policies which were purchased in 
conjunction with annuity contracts are subject to the Trans- 
fer Inheritance Tax since the exemption from that tax for 
insurance proceeds does not apply where the element of 
risk of death has been offset by the annuities. Drye v. 
Glaser. App. Div. - 186 
The general exemption for transfers not intended to 
take effect at death does not apply to insurance trust pro- 
ceeds even though the grantor relinquishes all interest 
some years before death. Drye v. Glaser. App. Div. . 186 
— the absence of a trial-type hearing before the Inherit- 
ce Tax Bureau, the appellate court must make an inde- 
ace it evaluation of the facts and not merely decide 
whether the Bureau’s determination on the issue of domi- 
cile is supported by substantial evidence. Lyon v. Glaser. 
Sup. Ct. 275 
The ultimate burden of establishing domicile by the pre- 
ponderance of the credible evidence remains on the State; 
the presumption of continued domicile does not shift the 
burden of proof. Lyon v. Glaser. Sup. Ct. as 275 
Held, decedent acquired a new domicile in Maryland 
even though she continued to own her New Jersey home, 
maintain her bank accounts and safe deposit boxes here, 
spend her summers at the New Jersey shore, and spend a 
month each year at her New Jersey home. Lyon v. Glaser. 
Sup. Ct. 275 
If a person’s s residence is actual and accompanied by an 
intention to remain in a state permanently, the character 
of the living quarters is immaterial; it may be a nursing 
home, a hotel or a boarding house and he will be domiciled 
there for inheritance tax purposes. O’Hara v. Glasser. Sup. 
Ct. areata ve 415 


Injunction 

Actual notice or knowledge of a restraint compels compli- 
ance, and a defendant will not be saved from sanctions 
for wilful disobedience by a crafty suggestion that while 
he knew better, no one handed him the formal documentary 
restraint. In the Matter of Education Association of Pas- 
saic et al. App. Div. : 5 EL 

Custody awarded to father and mother excluded from 
marital home where her mental and alcoholic disabilities 
combined with her unannounced absences and returns were 


detrimental to the best interests of the children. S. v. A. 
Chan. Div. a 151 
Injunction is not invé alid because it barred future strikes 


and Getondnt its were not given hearings on its enforce- 





abil ie where they could present new evidence, although 
bett ctice is to seek fresh relief. In Re Newark 
Teache: Union, App. Div. 202 

“y defendants inten ded to challenge applicability of a 


1976 injunction to a 1971 strike and to present new evidence 
with respect thereto, their remedy was to apply to the 
court to make that challenge before violating the outstand- 
ing injunction and to seek the Court’s assistance in requir- 
ing the employer to negotiate in good faith. In Re Newark 
Teachers Union. App. Div. is 202 





An oil company is barred by ‘‘unclean hands” from evict- 
ing a service station dealer whose lease has expired where 
the company has acted illegally and unfairly in (1) dis- 
criminating against the dealer with respect to pricing and 

(2) ) refusing to renew the lease because of the dealer’s 
failure to purchase a sufficient volume of the company’s 
TBA; oil company is enjoined from termination of dealer 
agreement and future rents are fixed at level of other 
stations. Shell Oil Company v. Marinel!o. Law Div. _ 883 

Unlawful practices in violation of Consumer Fraud Act 
(N.J.S. 56:8-8) will be enjoined on application of the Atty.- 
Gen. Kugler v. Haitian Tours, Inc., et al. Chan. Div. .. 906 

A party who has shown lack of interest in the litigation 
is not entitled to the equitable remedy of injunction. Cabre- 
ra Vv. Board of Elections of Camden County. U.S.D.C. 1310 
Insanity 

Voir dire 
their atti 
the discretic 


xamination of prospective jurors concerning 
3 as to the defense of insanity is a matter for 
of the trial court. State v. Kelly. App. Div. 81 


€ 
id 
€ 





Defense ¢ ee has no right to cross-examine the State’s 
medical witnesses concerning their understanding of the 








law on the defense of insanity. State v. Kelly. App. Div. 81 
A jury is not obliged to accept expert opinions on the 

issue of insanity which rest on extra-judiciai statements o 
the defendant. State v. Maik. Sup. Ct. or 254 
he medical thesis is that the psychotic episode 








ferlying illness rather than by the use 
have merely precipitated a psychotic 
| i red by some other stress, 
that the voluntary use of 


it 
the jury 
Maik. 


defense of insanity. State v. 


te ) ages irge 
drugs precludes the 

Sup. Ct Saat at 254 
hile a} in the seise 
that a defendant may be relieved of its grip and thereupon 


ychotic episode, though temporary 


“remission,” will be accepted as a state of insanity 

which may excuse under M’Naghten, insanity continues 
notwiths tand ling remission so long as the underlyi ing latent 
condition remains, and the defendant will not be pobre 
to reason”’ within the meaning of N.J.S.A. 2A:163-3 unless 
that condition is removed or effectively neutralized if it can 
be. State v. Maik. Sup. Ct. Ne en 254 


ue in 


Inspection of Records 

A taxpayer with a pending tax appeal has a right to in- 
spect the local tax assessor’s property record cards. DeLia 
et al v. Kiernan. App. Div. ee aisave cs OO 


Instalment Sales 

The subterfuge of a credit card device used by a retail 
seller to enable him to impose a time-price differential does 
not take the transaction out of the category of sales gov- 
erned by the Retail Instalment Sales Act. The Singer Com- 
pany v. Gardner. Burlington Cty. Dist. Ct. . .1247 

A retail instalment sales contract which keeps a balance 
due on every item until all items, whenever purchased, are 
liquidated, is unconscionable. The Singer ——— Vv. 
Gardner. Burlington Cty. Dist. Ct. 1247 


Instructions 

It is not error for the trial judge not to reveal to the jury 
the fact of a settlement made by plaintiff with one of mul- 
iple tortfeasors where all of the parties, including the set- 
tling defendant, presented their summations. Tramutola v. 
Bortone, et al. App. Div. os ney: 371 

The doctrine of res ipsa loquitur is not so clearly applic- 
able against an elevator maintenance company servicing 
a semi-automatic elevator as to make the failure to charge 
the doctrine plain error. Hillas v. Westinghouse Electric 
Corporation. App. Div. : stu eae 3,5 NO 

Where the uncontroverted facts ii ina medical malpractice 
case show that plaintiff suffered injuries while unconscious 
during surgery from an occurrence which by itself be- 
speaks negligence and the surgeon offered no explanation 
for the accident, an instruction in terms of res ipsa loquitur 
is improper since that doctrine only permits, but does not 
mandate, an inference of ane: Magner v. Beth Israel 
Hospital. App. Div. 1091 

A trial court should be allowed to direct a verdict on L 
ability in a medical malpractice case when the inference 
of negligence from the uncontroverted facts is so clear 
and strong that fair and reasonable-minded men could not 
= to accept it. — v. Beth Israel Hospital. APD. 

iv. 

The doctrines of breach of warranty and strict aa 
are inapplicable to the medical and dental professions. 
Magner v. Beth Israel Hospital. App. Div. 1091 

Instructicns were proper that the jury must first decide 
the pivotal question of whether there was a substantive 
crime, and if so, whether it was larceny or embezzlement, 
before it applied the elements of either of these crimes. 
State v. William D. Kennedy. Sup. Ct. 1209 


Insurance 

Court has discretion to refuse to award counsel fees to 
an assured under Rule 4:42-9 if the assured was guilty of 
misrepresentations which substantially contributed to the 
necessity for ligation concerning the validity of his poli- 
cies. Felicetta v. Commercial Union Insurance Co. App. 
Div. 

The 1859 amendment to N.J.S.A. 17:28-1 a not apply 
to autom oil insurance policies issued or delivered prior 
to April 2, 1969 so as to extend uninsured motorists cover- 


age under s uch policies to accidents occurring in New 
Jerse} ae ygreey n v. Employers. Law Div. sate 35 
NuIS A. 39:6-46(a) requires that automobile liability poli- 


cies insure any person using the insured vehicle with the 
express or implied consent of the insured and coverage 
extends to such users though policy has more restrictive 
provision. State Farm v. Zurich et al. App. Div. 186 

In absence of proof that driver had owner’s actual or 
implied permission or thei driver was reasonable in be- 
lievins he had such permission, driver is not covered b: 
provision in his auto liability policy covering operation 
“i non-owned vehicle. State Farm v. Zurich et al. App. 

iv. = vont 186 


Insurance, Cont'd 


The general insurer of a hospital may collect costs and 
expenses incicental to litigation from a general contractor- 
indemnitor of the hospital even though the insurer not the 
hospital actually incurred the financial outlay. Fornaroito 
v. Clara Maass Mem. Hosp. 255 


». App. Div. .. 205 
Insurance carricr that brings declaratory judgment ac 

















tion to deny coverage has burden of proving facis alleged 
in its complaint. Concord Insurance Co. v. Miles et al. 
App. Div. : 413 

Insuran iev is estopped to disclaim under policy 
aiter representing to ¢ 1ant that it would pay where 
claimant relied on such re resentations in entering into 






er. Concord Insurance Co. v. 
413 


settlement with another carri 
Miles et al. Div. 

Where the assured sought - obtains a policy intended 
to operate 2s an expres: salled an “umbrella policy” 
reas -cting it to } even against liability not cov- 


sip. 














ere intial underlying policies, and the 
policy ! ) if 1 be held to protect against gaps 
in the und if verage and not be mere excess cove 
age. Bryan Const. v. Employers’ Surplus Lines et als. Sup. 
Ct. : 4 ae 462 
Under Section 87 of the Workn en’s Compe on Act 
the carrier’s endorsement of a policy to a cor n ca 
ries with it coverage of all the component nits of the 





’ intent to defraud by the insured. 
‘sso, Inc. Div’n of W. C. 507 

In the case of any ambiguity in a policy of insurance the 
construction favoring the assured should be applied by the 
court. Comm’l. Insurance Co. Law Div. ~ aes 

Although insurance company issued new instrument, sec- 
ond policy construed as modification of existing policy 
where assureds reason ably expected that existing policies 
were continuing with amendi nents. Sachs v. Comm’l. In- 
surance Co. Law Div. ; 551 

Reference to di sorders in insurance poli cy con 
strued to exclude mental symptomology produced by or- 
ganic disease such as arteriosclerosis" W hich resulted in 
mental and intellectual deterioration. Sachs v. Comm’). In- 
surance Co. Law Div. . 551 


Ossession may properly insure the full value 
ty against fire. Cooke v. Firemen’s Insurance 

Co. of Newz App. Div. 610 
The issuance of a fire insurance policy to a vendee obli- 
gates the insurer to pay to the inusred the amount of the 
fire loss and not merely the pecuniary investment of the 
vendee at the time of the fire. Cook v. Firemen’s Insurance 
Co. of Newark. App. Div. . 610 
The limitation in N.J.S.A. 17:36-5.19 applies to cases in 
which the insured has a limited interest as a secured credi- 
tor, ae or pledgee, and is not applicable where the 
insured is the vendee in possession under a valid contract. 
Cooke v. Firemen’s Insurance Co. of Newark. App. Div. 610 
The equitable interest of the vendor in the proceeds of a 
fire insurance policy issued to the vendee may not be 
asserted by the insurer in a suit by the vendee on the poli- 
cy. Cooke v. Firemen’s Insurance of Newark. App. Div. 610 
A liability insurer is not required to defend a claim for 
indemnification asserted against its insured by the lesso: 
of a hoisting device, under a rental agreement requiring 
the insured-lessee to maintain the hoist and to hold the 
lessor harmless against loss, where the policy excludes 
coverage for contractual claims other than an incidental 
elevator maintenance agreement and the hoist was not 
being used as an elevator within the policy definition. 
Karadis Bros. Painting Co., Inc. v. Pennsylvania Natl. 
Mutual Cas. Ins. Co. Chan. Div. a a 736 
The failure of a corporation to secure an insurance brok- 
er’s license prior to soliciting business does not bar its 
right to sue where its operating individuals were duly li- 
censed. N.J.S.A. 17:22-6.6 and 6.9. Association v. Catholic 
War Veterans. App. Div. : 802 
N.J.S.A. 17:28-1.1 should be accorded pr ospective — 
only. Peraglia v. Jones et al. App. Div. ss es 1107 
N.J.S.A. 17:28-1.1, imposes on all insurers the obligation 
of offering uninsured motorists coverage where a policy 
is issued or delivered after January 2, 1969 to be effective 
after April 2, 1969 and such a policy will be deemed amend- 
ed to include such coverage subject to the payment of the 
additional premium for the extended coverage where such 
coverage was not offered. rae v. Jones et al. App. 
Div. ‘ 1107 
Under N.J.S.A. 17:28-1.1 an insuror in ‘providing unin- 
sured motorist coverage can limit dual recoveries by its 
insured but cannot preclude the insured from recovering 
for excess damages where the losses exceed the limits of 
the primary policy. McFarland v. Motor Club of America 
Ins. Co. Chan. Div. 1130 
Passenger who was involved in accident with uninsured 
motorist and who recovered up to the limit of the policy 
held by driver of vehicle in which he was a passenger can 
recover his excess damages under his own policy contain- 
ing uninsured motorist coverage pursuant to N.J.S.A. 
17:28-1.1. McFarland v. Motor Club of America Ins. Co. 
Chan. Div. 1130 
Ambiguities in an insurance policy a are resolved in favor 
of the insured and exclusionary clauses are strictly in- 
terpreted. McFarland v. Motor Club of America Ins. Co. 
Chan. Div. 1130 
The expiration of the statute of limitations for a negli- 
gence action does not effect the underlying substantive 
cause of action, thus there is consideration for an offer of 
settlement made by an insurance company even though 
accepied after the expiration of the period of limitations 
on the emcees action. Zoffer v. Crane et al. App. 
Div. ; 1130 
The term ‘‘non-owned automobile” defined in an auto- 
mobile liability and medical payment policy as one “not 
owned by or furnished for the regular use of . . . the 
named insured . . .”, is interpreted to exclude the regular 
use of other motor vehicles. Venters v. Selected Risks. 
App. Div. 1151 


corporation absent 
Palmieri v. Denville 





Sachs v. 
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The failure of the employer to give a retired employee 
actual notice of the particular date when termination of 


{i insuranee protection under a group policy can be lost 
i: {he conversion privilege is not timely exercised serves 





ar 
bull 


i € 
Company 


surance coverage. Wells v. Wilbur B. 
Law Div. me 12°; 
in arbitrator’s ard under the uni nsured motor.st 
‘ portion of a liability policy is not to be reduced 
2sent value of all amounts pay: able on accou 
any workmen’s com} 
is yet to be dete: 
isation proceedings. B 
v. Pennsylvania. Ay Div. ane 1226 


ded to the driver of a rented vehicle 


rive 


















Coverage 1S prt 








against damage claims by passengers under a liabilily in- 
surance policy filed | uant to the Motor Vehicle Rental 
Statute, N.J.S.A. 45:21-1 et seq., even though by permitting 
another to drive the vehicle the rentee violated the terms 
of the rental agi ent. Williams v. American Hore As-- 





urance Co., et al pp. Div. 1327 
a rentee that he was a licensed 
e the only operator of the rented 
it third persons from recovery under 


Misrepresentat 
driver and that he 


car do not bar inn 





a policy issued p ant to N.J.S.A. 45:21-1. Williams v. 
American Home . ance Co., et al. App. Div. 1327 
pep none of a rented vehicle are within the class of per- 


sons protected by N.J.S.A. 45:21-1. Williams v. American 
Home Assurance Co., et ai. App. Div. .. 3 Ree 77 
In order to fulfil it duty towards the insured, the insurer 


pect his right to informed participa- 
gOtiations: Yeomans v. All State. 


must be careful to 1 
tion in the settlement 1 


Morris County Ct. 1350 

Situations may arise where a carrier will be ee ecluded 
from solely determining the particular counsel who is to 
represent one of its insureds. Yeomans v. All State. Morris 
County Ct. 1350 


insurer covers hath pantie to an acci- 

with the greatest legal exposure had 
insurer should have fully informed 
idee the dhpre yr creating the con- 


Where the same 
dent and the party 
limited coverage, the 
it, well in advance of trial, 
flict of interest { 
its own attorney t rent resent its intere ests, at the insurer’s 
expense. Yeomans vy. All State. Morris County Ct. 1350 

Held, on the facts, insurer that covered both parties to an 
accident failed to act without allowing its own interests to 
predominate over those of the insured, and is liable to the 
insured for the difference between its policy limits and the 
amount of the judgment recovered aganist the insured. 


Yeomans v. All State. Morris County Ct. 1350 
interest 
Held, on facts, proj mene owner entitled to interest at 6% 


on the difference between the amount deposited by the 
condemnor and the pioee verdict from the date of deposit 
to the date the verdict was returned. Jersey City Rede- 
velopment Agency v. Bancroft Realty Co., Inc. App. Div. 34 
Considerations of equity and fairness do not require the 
allowance o/ interest to the State on the excess of the 
amount deposited over the award. State v. Pia Star Realty 
Co. Law Div. : 107 
Rule 4:42-11(b), effective January 31, 1972, does not apply 
retroactively to judgments entered prior to its effective 
date. McKee v. Harris-Seybold. App. Div. . 269 
Answers to Interest On Judgment Questions 341 
A plaintiff who recovers a judgment against the Unsatis- 
fied Claim and Judgment Fund is not entitled to interest 
from the date of institution of the suit under R. 4:42-11(b) 
V whic! 1 provides for interest in ordinary tort actions. Lynch 
en Law Div. 
widow’s dower interest is char geable with a sum equal 
a one-half of the interest on the full balance of the mort- 
ge indebtedness as it existed at the date of decedent’s 
death rather than one-half of the interest paid on the con- 
stantly reducing actual ne balance. Shilowitz v. 
Shilowitz. App. Div. 631 
R. 4:42-11(b), which permits pre- judgment interest on 
tort actions, is applicable to all judgments entered on or 
after January 31, 1972, its effective date. Riley, et ano v. 
Savary, et ano. Super. Ct., Law Div. 803 
Demand for pre-judgment interest need not be pleaded. 
Riley, et ano v. Savary, et ano. Super. Ct., Law Div. .. 803 
R. 4:42-11 is constitutionally valid, it is not the result 
of an unreasonable classification, and it is a proper exer- 
cise of the Supreme Court’s rule-making power, inherent 
power and calendar control power. Riley, et ano v. Savary, 
et ano. Super. Ct., Law Div. 803 
Interest is not recoverable on a judgment against a 
municipality for property damage under the riot statute, 
N.J.S.A. 2A:48-1. Hinkes v. Newark. Essex Cty. Dist. 
Ct. 1091 
R. 4:42-1i(b), providing for interest on tort judgments, 





C3 


wake to the Unsatisfied Claim and Judgment Fund; 
Lynch v. Heymann not followed. Bellino v. Strelecki. Law 
Div. 1265 


Where a bifurcate .d tort trial resulted in a liability judg- 
ment before the effective date of Rule 4:42-11(b), and the 
damages judgment was rendered after the effective date, 
the provisions of the rule apply and interest will be award- 
ed. American Metal Co. v. Fluid Chemical Co. Law Div. 

1326 


Interference with Contract Rights 

Tort liability for interference with prospective eco- 
nomic benefit aris eS W hen the conduct of the defendant is 
not in the reasonable exercise of an equal or superior right; 
the inquiry is whether defendant’s conduct has been both 
injurious and transgressive of generally accepted standards 
of common morality or of law. Association v. Catholic 
War Veterans. App. Div. . 802 

A determination that a defendant did not technically 
breach his contract with plaintiff is not necessarily de- 
terminative of the absence of liability in tort. Association 
v. Catholic War Veterans. App. Div. .. 802 
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Interstate Commerce 
interstate commerce is not glare itionally burdened 
County Police enforcement of load restrictions on coun- 
bi idges. State v. Horn. App. Div. ; 881 
fo: constitutional purposes, certain activities of a busi- 
ss may be intrastate and therefore subject to state reg 
lation and the same rule applies to instances of foreign 














commerce. Kugler v. Haitian Tours, Inc., et al. Chan. 
Lia a a 906 
\ state c titutionally impose apprepriate condi- 
us for use of its his ghways by vehicles in interstate « 
ce, including re rocal- retaliatory fees. B & L Mot to 
tts, ine v. Heya nn. Chan. Div — 907 
ivt 
nn lial prerequisite to intervention is timeliness. 
if over, et als v. Natl. Business Aircraft Ass’n., 
Cl yi 190 
Held, i ied where part ies seeking to inter 
rT il after entry of judgme: it th 
knowledge o suit and where to permit i 
‘ i now would be inequitable and unduly costly to in 
plaintifis. Tp. of age cig et t als v. Natl. Business Aircraft 
‘n., Inc. et als. Ch. Div. 190 
1 group asseri broad chalienges agains st sen 
vty lonar’ oning | policies with res spect to all undeveloped 
lands within a = luUnICIpa lity is not entitled to intervene as 
ht in litigation by a de veloper seeking permission to 
ie developer’s relatively small a for specific 
es. The ‘Allan-De: e Corporation v. The Townshi 
al. App. Div . 1266 
int : 
\ i minute bef her mot! er Ss -ath, 
withdrew ts of a bank yunt which w das a led 
joint ter y een her and her mother with right of 
rsl is entitled to retain the money to the 





other family members where the evidence 
does no! irly and convincingly indicate such an intention 
on her mother’s part. Sadofski v. Williams et al. Sup. Ct. 486 


Joint Tertfeasers 

When a Lipesce settles with a hospital for less than the 
$10,000 lin of the | ital’s statutory liability, the verdict 
reduced by "$10,000 and the balance should be 
apportioned equaliy between the remaining tortfeasors. 
Tramuitola v. Boitone, et al. App. Div. 371 
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Judges 
Law Practice By Retired Supreme And Superior Court 
dudges .. . 457 
Disqualification of the enti ire judicial system and substi- 
tution of panel of lay arbitrators to hear and decide action 
yy bar association seeking to enjoin realtors from engag- 
ing in the practice of law rejected as it would be an uncon- 


stitutional abdication of judicial responsibility. N.J. State 
Bar Assn. v. N.J. Assn. of Realtor Boards. Chan. Div. 170 
Judgments 


In the interests of justice, an appellate court may, either 
upon application or on its own motion, make available to 
non-appealing parties the benefit of a judgment in favor 
uf appealing parties where its effect has been to erase all 
giounds of recovery as against the non-appealing litigants. 
FE & K Agency, Inc. v. Van Dyke. Sup. Ct. .. 145 

The Full Faith and Credit Clause applies only where the 
judgment of the foreign state is ‘founded upon adequate 
jurisdiction of the parties and subject matter.’’ James v. 
Francesco. Sup. Ct. 1152 

A judgment is void if there has been ; a failure to comply 
with a requirement which is a condition precedent to the 
exercise of jurisdiction by the court. James v. Francesco. 
Sup. Ct. 1152 

A void judgment is subject to collaterai attack both in 
the State in which it is rendered and in other states and 
extrinsic evidence is admissible in a collateral attack upon 
a foreign judgment. James v. Francesco. Sup. Ct. 1152 

The principle of finality of judgments does not bar a 
court from granting a motion, pursuant to R. 4:50-1, to 
vacate an order dismissing a complaint where the order 
was based upon a misinterpretation of the legal effect of a 





statute. Scheck v. Houdaille Construction Materials, Inc. 
Law Div. 1345 
Judicial Notice 

A Trial Lawyer Utilizes The Concepts Of Judicial Notice 
And Presumptions, by Fred Freeman areoee 1 
Judicial Standards 

ABA Judicial Standards . 984 


Juries 
Trial court properly refused to grant mistrial following 
psn of one oi 14 jurors who had contacts with assistant 
orosecutor; there was no evidence of contamination of other 
jurors and defendant has no right to have 14 jurors at close 
of case. State v. Belton. Sup. Ct. ; 106 
The Assignment Judge has the power to appoint a court 
clerk to serve jury notices rather than the County Sheriff. 
In re: Supervision and Assignment of the Petit Jury Pan- 
els in Essex Cty. Sup. Ct. 715 
Attorneys-General Favor Split Verdicts 729 
When during deliberations a juror states to his fellow 
jurors that an attempt to influence him has been made, a 
verdict tainted by such information should be set aside. 
State v. Yormark. Law Div. 870 
An accused cannot be permitted to set aside his convic- 
tion by bringing to the attention of the Court his wrong- 
doing in attempting to influence a juror. State v. Yormark. 
Law Div. .. 870 
The minimum age qualification of 21 years for petit jur- 
ors as set forth in N.J.S. 2A:69-1 is not unconstitutional. 
State v. Stewart. App. Div. ; 1021 
The State has the power to prescribe relevant qualifica- 
tions for jurors, including age. State v. Stewart. App. 
Div. 1021 
The defendant in a Consumer Fraud action under N.J. 
S.A. 56:8-1 has no constitutional right to a jury trial. 
Kugler v. Banner Pontiac, Buick, Opel, Inc. Chan. Div. 1:31 
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Juries, Cont'd 

The constitutional guarantee of jury trial means a jury 
of 12 and denial of such jury is improper where it has been 
duly demanded by a party. Jordan v. Newark. App. 
Div. sis 1145 

A party does not waive his right to a jury of 12 in par- 
ticipating in a trial with a jury of 6 pursuant to the court’s 
direction and over his objection. Jordan v. Newark. App. 
Div. = : 1145 

Note Taking By Jurors— Memor andum to Judge Arthur 
J. O'Dea prepared by his Law Clerk, Jerrold R. McDowell, 


on September 27, 1972 1245 
Court did not abuse devaion in recessing jury in auto 
neg sligence ° ise over-night when jury had returned at about 
5 P.M. fer further instructions after 3 hours deliberation 
ont after he had admonished the jury as to its responsi- 
bilities. Eberhardt v. Vanarelli. App. Div. .. . 1306 
oagenee 
New Je se) Superior Court has jurisdiction to entertain 
applies n 4 National Guard member seeking discharge. 
Gross Vv. _ Arm y Natl. Guard et al. Law Div. .. 190 
State courts have jurisdiction in an action by an or- 
ganization of “travel pest nts to enjoin another agency from 
arranging charter travel in violation of the Federal Avi- 
ation Act and such relief need not be postponed by the 
a of D imary jurisdiction or exhaustion of remedies. 
Travel Agents Malpractice Action sete v. Regal Cultura! 
Society, a ye Div. ms ie 203 
New York purchaser who invited bid from and purchased 
generator from — Jersey supplier held amenable to 
process in New Jersey under our ‘‘long arm” rule. W. A. 
Kraft v. fenase UAT. 255 


“When a foreign state sues in our Courts, ‘it lays aside its 
sovereignty and a counterclaim against it may be pursued. 
Pennsylvania v. Kervick. Sup. Ct. ....... .. 298 

County District Court has jurisdiction to entertain de- 
fense in summary dispossess proceeding that the landlord 
has failed to comply with federal regulations governing 
rent increases. Brookchester v. Matthews. Dist. Ct. 394 

If simultaneous proceedings are. prosecuted in both the 
tederal and state courts, the federal proceeding may be 
stayed by the state court. In re: Dist. Inheritance Super- 


viscrs et als. Sup. Ct. as oh te 486 

Merely providing for payments on a loan to be made 
in New York and picking up the check for the loan in New 
York after completing loan application in New Jersey 
does not suffice to give New York courts jurisdiction under 
the New York Long Arm Statute. Freedom Finance v 
Berry. App. Div. : 5 506 

The county district court has no jurisdiction in suits by 
wives against their husbands for arrearages under a sup- 
port and maintenance agreement. Knoblock v. Knoblock. 
App. Div. eine 714 


State Civil Rights Division does not have jurisdiction to 
adjudicate that a municipal zoning ordinance is discrem- 
inatory and must be revised. Internat’l. Union of Auto- 
mobile Aero-Space & Implement Workers of America, et 
al v. Tp. of Mahwah, et al. App. Div. anes 734 

U.S. District Court has jurisdiction in action by local 
housing authorities against HUD and other federal and 
state agencies and officers as to manner of payment of 
welfare rent and welfare rent schedules. Housing Authority 
v. Richardson. U.S.D.C. ...... .. 761 

A judgment is void if there has been a failure to comply 
with a requirement which is a condition precedent to the 
exercise of jurisdiction by the court. James v. Francesco. 
Sup. Ct. oe : - 1152 

The purpose of R-4: 4(c)(1) is to vest our courts with 
jurisdiction over foreign corporations to the outer limits 
permitted by due process. Young et al v. Gilbert et al. 
Law Div. es 2. 528 OO 

New York Corporation is subject to suit in New Jersey, 
despite the fact that its sole substantial contact with New 
Jersey was the sale by it, at its cocktail lounge in New 
York, of alcoholic beverages to a defendant resident of 
this State who became intoxicated at the cocktail lounge 
and, while driving home in this State, became involved 
in the auto collision which is the subject of the suit. Young 
et al v. Gilbert et al. Law Div. _... 1306 

No inconvenience found in allowing New York corpora- 
tion to be sued in New Jersey where the corporation’s bar 
was located only 7 miles from New Jersey. Young et al v. 


Gilbert et al. Law Div... .. . .1306 
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Juveniles 

Recitation of the Miranda warnings to a boy of 10 even 
when they are explained is undoubtedly meaningless; a 
purported waiver of his rights by the juvenile does not 
render his confession voluntary. State in the Interest of 
S.H. Sup. Ct. ce jon Ghat IO 

Whenever possible, and especially in the case of young 
children, no child should be interviewed except in the 
presence of his parents or guardian. State in the Interest 
of S.H. Sup. Ct. me : 782 

On appeal from a juvenile hearing the appellate court 
may exercise original jurisdiction to determine the case 
instead of remanding it for a new trial. State in the Interest 
of S.H. Sup. Ct. .. , . 782 

It is doubtful that a child with a mental age much 
younger than 10 has the mens rea required for murder. 
State in the Interest of S.H. Sup. Ct... .. 782 


kidnapping 

A conviction of kidnapping, in addition to one of breaking 
and entering, is warranted if the defendant forced the 
victim at gun point to drive him around for an hour after 
the original robbery. State v. Hampton. Sup. Ct. _. 801 

30 years to life is not unconstitutional as cruel and un- 
usual punishment, nor does it violate due process or deny 
equal samo on because other equally serious crimes are 
punished less severely. State v. Hampton. Sup. Ct. 801 


Labor Relations ; 
Under N.J.S.A. 2A:15-53, a union is entitled to an award 
of counsel fees where an injunction against it is dissolved 
because the court finds that the employer does not have 
clean hands, even though the injunction was imposed by a 
consent order. Cast Optics Corp. v. Textile Workers. App. 
Div v. . 86 
Public employees have the right to refrain from Union 
activity and there is no legislative authorization for an 
agency shop in _public employment. N.J. Turnpike Em- 
ployees’ Union v. N.J. Turnpike Authority. Chan. Div. 55 
The Railway L abor Act requires good faith bargaining 
and a strike following a union’s failure to bargain in good 
faith can be cnjoined but the court will not lightly use its 
power to do so. Erie Lackawanna Railway Company v. 
Lighter Captains Union. U.S. Dist. Ct. 191 
Injunction is not invalid because it barred future strikes 
and defendants were not given hearings on its enforce- 
ability whe ‘re they could present new evidence, although 
better practice is to seek fresh relief. In Re Ne\ wark Teach- 
ers Union. App. Div. 202 
If defendants intend to challenge applicability of a 1970 
injunction to a 1971 strike and to present new evidence with 
respect thereto, their remedy was to apply to the court to 
make that challenge before violating the outstanding in- 
junction and to seek the Court's assistance in requiring 
the employer to negotiate in good faith. In Re Newark 
Teachers Union. App. Div. se ee0e 
Under N.J.S.A. 34:13A-1 et seq. and 18A: 64A-1 et seq. 
Board of Trustees of County College is required to nego- 
tiate format of college calendar with representatives of 
faculty association. Burlington County College Faculty 
Ass'n. v. Bd. of Trustees, Burlington County College, et al. 
Law Div. 631 
Contributions made pursuant to a collective bargaining 
agreement by an employer to a Union pension fund on be- 
half of eligible employees may be retained by the fund after 
the employees, before acquiring any vested rights to same, 
change job classifications making them ineligible for a 
Union pension. Shallcross Express v. Local 478 Pension 
Fund. Law Div. ae 650 
Where an employer continued to make payments to a 
Union pension fund on behalf of certain employees who 
were no longer eligible to receive Union pension fund bene- 
fits, the employer is entitled to a return of all such moneys 
paid to the fund after the particular employees lost their 
eligibility. Shallcross Express v. Local 478 Pension Fund. 
Law Div. 650 
It is the obligation of trustees of a Union pension fund to 
determine prior to the acceptance of any contributions that 
the contributions were made on behalf of eligible em- 
ployees. Shallcross Express v. Local 478 Pension Fund. 


Law Div. a 650 
Vacca v. Sipes Revisited, by Richard P. Weitzman, 
Es ‘ 1155 
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While the combination of service and maintenance em- 
ployees into one unit for collective bargaining purposes 
may produce an appropriate unit, this does not preclude 
the separation of these groups into individual bargaining 
units. Local 1199, Drug & Hospital Employees Union, 
A.F.L.-C.1.0. et al v. Mountainside Hospital. Chan. Div. 1307 

Art. I, Par. 19 of the New Jersey Constitution gives 
courts the power to require a private non-profit hospital to 
bargain collectively with a designated bargaining repre- 
sentative or to order a representative election. Local 1199, 
Drug & Hospital Employees Union, A.F.L.-C.I.0. et al v. 
Mountainside Hospital. Chan. Div. ee 1307 


Landfill Operations 

A concurrent grant of powers of regulation over landfill 
operations to certain state agencies does not negate the 
power of the Hackensack Meadowlands Development Com- 
mission to regulate such operations where a legislative 
intent to preempt the field does not appear. Municipal 
Sanitary Landfill] Authority v. The Hackensack Meadow- 
land Development Commission. App. Div. .. 854 

A private landfill operator cannot complain that exer- 
cise of a state agency’s powers over landfill operations may 
result in the elimination of private operators. Municipal 
Sanitary Landfill Authority v. The Hackensack Meadow- 
lands Development Commission. App. Div. .. 854 


Landlord and Tenant 
“Stern Cites Phase II Price Controls To Block Rent Hike 37 
Where a landlord, in reaching a decision to evict a tenant, 
considers activities of the tenant described in N.J.S.A. 
2A:42-10.10, the notice to quit is a ‘‘reprisal’’ within the 
meaning of the Act, although other factors may be present 
or even dominate. Silberg v. Lipscomb et als. Dist. Ct. 71 
The Division on Civil Rights has no authority to order a 
landlord to furnish a list of his vacancies regularly to a 
partisan, nonaccountable organization whose only purpose 
is to test for race discrimination in renting by making 
fictitious rental applications. Polk v. Cherry Hill et als. 
App. Div. ... .. 169 
Where provisions of lease show that landlord and tenant 
were in unequal bargaining positions, clause relieving land- 
lord from liability for negligence will not be enforced. 
Cardona v. Eden Realty Co., Inc. App. Div. . 253 
In general, it is against public policy for a landlord to 
exculpate himself from his own acts of negligence when 
dealing with residential properties and a so called option 
to the tenant to avoid such exculpation does not alter the 
result where the parties are in unequal bargaining posi- 
tions. Cardona v. Eden Realty Co., Inc. App. Div. .... 253 
A reasonable attorney’s fee in the event dispossess action 
becomes necessary may, by the terms of the lease, become 
additional rent due and owing by the tenant, even in low 
rent housing. Housing Authority v. Green. App. Div. 365 


County District Court has jurisdiction to entertain de- 
fense in summary dispossess proceeding that the landlord 
has failed to comply with federal regulations governing 
rent increases. Brookchester v. Matthews. Dist. Ct. ... 394 

Civil Rights Division regulation requiring landlords to 
supply Division with information as to race of tenants and 
applicants is valid. N.J. Builders, ete. v. Blair. Sup. Ct. 395 

Disclosure by the landlord to its tenants of the data sub- 
mitted to the F.H.A. in support of landlord’s application 
for rent increases is not compelled by any relevant statute 
or by the due process clause of the Fifth Amendment. 
Wayne Village Tenants’ Assn., et al v. Wayne Village. 
App. Div. as 9 CO 

One tenant by the entirety may not maintain a 2 summary 
dispossess action in the District Court to obtain possession 
from a tenant who came into possession under authority of 
the other tenant by the entirety. Cahayla v. Saikevich. 
Bergen County Dist Ct. .. : 506 

One tenant by the entirety may lease a portion of the 
estate to a third party subject to the other spouse’s right of 
survivorship and possession. Cahayla v. Saikevich. Bergen 
County Dist. Ct. Ae . 506 

Tenants of low rent housing projects managed by a mu- 
nicipal housing authority may not be evicted without com- 
pliance with the requirements of HUD regulations and the 
due process principles of Goldberg v. Kelly. Lee v. Housing 
Authority of the City of Elizabeth. Union County Dist. Ct. 507 

Low-rent public housing tenants may not be evicted with- 
out being afforded an evidentiary hearing at the adminis- 
trative level as well as the protection of court proceedings. 
Lee v. Housing Authority of the City of Elizabeth. Union 
County Dist. Ct. oF 507 

Non-compliance of municipal housing authority lease 
with requirements of due process and HUD regulations 
renders the lease unenforceable. Lee v. Housing Authority 
of the City of Elizabeth. Union County Dist. Ct. 507 

Failure of landlord to comply with regulations of Price 
Commission renders proposed rent increase invalid. Pali- 
sade West Associates v. Aranow. Bergen County Dist. 
Ct. 631 

Notice of rent increase from landlord to tenant, which 
did not comply with Price Commission’s regulations, cannot 
be cured by subsequent communications between the par- 
ties as to basis for increase. Palisade West Associates v. 
Aranow. Bergen County Dist. Ct. eee, 631 

Where a landlord violates an expr ess covenant to make 
the premises livable and to make specific repairs, a tenant 
who fails to repair or remove within a reasonable time is 
not entitled to an abatement in rent for the full period of 
occupancy, but only until the time when the tenant should 
reasonably have moved. Berzito v. Gambino. App. Div. 651 

A tenant’s right to an abatement in rent is subject to re- 
duction on equitable grounds if he does not vacate the 
premises within a reasonable time after the right comes 
into existence. Berzito v. Gambino. App. Div. 651 

Where lack of heating apparatus is a violation of the 
municipal housing ordinance constituting a violation of the 
implied covenant of habitability, the tenant is entitled to an 
equitable abatement of rent even though the condition 
existed at the inception of the letting and was observable 
by the tenant. Samuelson v. Quinones. App. Div. .. 670 

Local housing codes are not incorporated by implication 
into every lease agreement. Samuelson v. Quinones. App. 
Div... 670 

A violation of a building code or ordinance constituting 
a breach of the implied covenant of habitability does not 
mandate a total abatement of rent. Samuelson v. Quinones. 
App. Div. : 670 

A landlord may not deduct late ‘charges from tenants’ 
security after accepting late payments of rent, since the 
charges merge with the rent payments. Burstein v. Lib- 
erty Bell Village, Inc. Bergen Cty. Dist. Ct. 714 

Under N.J.S.A. 46:8-21.1, a court has discretion to not 
impose punitive damages on a landlord who acts errone- 
ously but in good faith in making deductions from a secur- 
ity deposit. Burstein v. Liberty Bell Village, Inc. — 
Cty. Dist. Ct. 2 714 

33,500 Settlement For Lead Poisoning From Eating 
Paint Chips. oe 749 

Where a lease does not reserve rent for the full lease 
term but only for a monthly term, the taking of a default 
in a dispossess action is a sufficient election of remedy 
to justify a tenant in vacating the premises and bars the 
landlord from recovering rent for any months after pos- 
session is surrendered. Tanella v. Rettagliata. Bergen Cty. 
DISH GUh ns. = a teriee a hese eee 803 

The rule permitting a landlord to recover rent for the 
balance of the lease term after eviction of the tenant for 
breach of the lease applies only to leases wherein rent for 
the lease term was reserved. Tanella v. Rettagliata. Ber- 
gen Cty. Dist. Ct. 803 

An oil company is barred by “‘unclean hands” from evict- 
ing a service station dealer whose lease has expired where 
the company has acted illegally and unfairly in (1) dis- 
criminating against the dealer with respect to pricing and 
(2) refusing to renew the lease because of the dealer’s 
failure to purchase a sufficient volume of the company’s 
TBA; oil company is enjoined from termination of dealer 
agreement and future rents are fixed at level of other 


stations. Shell Oil Company v. Marinello. Law Div. .... 883 
Case Says Post-Control Rent Increase Provision In Apart- 
ment Lease Barred _... 918 


Court Upholds Tenant’s Right To Keep Dog Despite Con- 
trary Lease Provision ............. .1010 

A tenant is not deprived of the benefits of the Security 
Deposit Act, N.J.S.A. 46:8-19 et seq., merely because he 
has been evicted for nonpayment of rent. Watson v. Jaffe. 
App. Div. 1246 

In dispossess cases, the issuance of the warrant for pos- 
session may be stayed by the court only if the stay is con- 
ditioned on payment by the tenant of past and future rent 
due the landlord. Ivy Hill v. Handa. App. Div. ...... 1321 

N.J.S.A. 2A:39-1 and 2A:33-1, which prohibit entry and 
distraint of an apartment used “solely as a residence’, are 
violated if the tenant eats and sleeps in the apartment en- 
tered by the landlord even though he signed the lease in the 
name of a company, as well as his own, and also uses it 
for business calls and correspondence. Zankman v. Towers. 
Bergen County Dist. Ct. sie Sera hea 1350 
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Landlord and Tenant, Cont'd 

A landlord cannot demand from a tenant an amount in 
excess of the equivalent to one and one-half times the 
agreed upon monthly rental, whether designated as secur- 
ity, advance rent or otherwise. Brownstone Arms v. Asher. 
Bergen Cty. Dist. Ct. : . 1351 


When N.J.S. 46:8-19 is violated, the ened should be 
ordered to comply with the act, deposit the security monies 
provided for by the statute, notify the tenant of the loca- 
tion of the funds, and account for all interest that would 
have earned from the time the deposit should have been 
made. Brownstone Arms v. Asher. —_ Cty. Dist. Ct. 

135] 

When a » landlord has ule more scout than allowed 
under N.J.S. 46:8-21.2, and where unpaid rent is due, a 
credit should be applied to the use and occupancy. Brown- 
stone Arms v. Asher. Bergen Cty. Dist. Ct. 1351 


Landowners’ Liability 
The Landowners Liability Act, N.J.S.A. 24:42A-2 & 3, 
was not intended to immunize the owner-operator of a golf 
course from liability to an infant of tender age who tres 
passed onto the course and fell into a dangerous excava- 
tion; there is nothing in the legislative history to indicate 
that the Act was intended to overturn the Strang line of 
cases. Richard O’Connell, ete. v. Forest Hill Field Club. 
Law Div. - 645 
Where the affirmative acts of an Satie property owner 
(or tenant) create or enhance the illusion that there is no 
driveway cut and thus that the sidewalk is level, so that 
a casual pedestrian could be misled into a false sense of 
security, a prima facie case of liability is established. 
Kernor v. New Jersey Beil Telephone Co. Sup. Ct. . .1131 
An abutting property owner or tenant is liable for his 
acts which either create a sidewalk hazard or cause an 
existing hazard to become more dangerous. Kernor v. New 
Jersey Bell Telephone Co. Sup. Ct. 1131 
N.J.S.A. 2A:42A limiting landowners or occupiers liability 
in certain cases was not intended to apply to infant tres- 
passers and does not abrogate the principles in the Strang 
v. South Jersey line of cases. Scheck v. Houdaille Con- 
struction Materials, Inc. Law Div... .. . 1345 
Whether a 14 year old boy is entitled to the protection 
of the infant trespasser rule is a question for the jury. 
Scheck v. Houdaille Construction Materials, Inc. Law 
Div. 1345 


Land Use 

Two years and two months is not an unreasonably long 
duration for temporary Meadowlands Zoning regulations 
in view of the need for a careful development of the final 
plan. Meadowland Regional Development Agency v. Hack- 
ensack Meadowlands Development Commission. App. 
Div. ss 760 


Law Schools 

An Idea For Providing Better Training For Law Students 
And Better oe Services For The denind by Milton H. 
Stern 1158 


Lawyer Referral 
Report Of State Bar Delegate To Lawyer Referral Work- 
shop, by Edward G. Madden, Jr., Trustee .. 1352 


Leases 

Where provisions of lease show that landlord and tenant 
were in unequal bargaining positions, clause relieving land- 
lord from liability for negligence will not be enforced. Car- 
dona v. Eden Realty Co., Inc. App. Div. 253 


In general, it is against public policy for a landlord to 
exculpate himself from his own acts of negligence when 
dealing with residential properties and a so-called option 
to the tenant to avoid such exculpation does not alter the 
result where the parties are in unequal bargaining posi- 
tions. Cardona v. Eden Realty Co., Inc. App. Div. 253 

Where a lease does not reserve rent for the full lease 
term but only for a monthly term, the taking of a default 
in a dispossess action is a sufficient election of remedy 
to justify a tenant in vacating the premises and bars the 
landlord from recovering rent for any months after posses- 
sion is surrendered. Tanella v. ablatencinsiti Bergen Cty. 
Dist. Ct. a 803 


The rule permitting a landlord to recover rent for the 
balance of the lease term after eviction of the tenant for 
breach of the lease applies only to leases wherein rent for 
the lease term was reserved. Tanella v. Rettagliata. Ber- 
gen Cty. Dist. Ct. oe ay 803 


The leases and deaier agreements between an oil com- 
pany and its service station dealer are subject to the 
implied covenant that the company will renew the agree- 
ments so long as the dealer substantially performs his 
obligations thereunder, and will be reformed to effectuate 
the covenant. Shell Oil Company v. Marinello. Law Div. 883 


An oil company is barred by ‘“‘unclean hands” from evict- 
ing a service station dealer whose lease has expired where 
the company has acted illegally and unfairly in (1) dis- 
criminating against the dealer with respect to pricing and 
(2) refusing to renew the lease because of the dealer’s fail- 
ure to purchase a sufficient volume of the company’s TBA; 
oil company is enjoined from termination of dealer agree- 
ment and future rents are fixed at level of other stations. 
Shell Oil Company v. Marinello. Law Div. .. 883 


Case Says Post-Control Rent Increase Provision In Apart- 
ment Lease Barred .. a 918 


N.J.S.A. 2A:39-1 and 2A:33-1, which prohibit entry and 
distraint of an apartment used ‘“‘solely as a residence”, 
are violated if the tenant eats and sleeps in the apartment 
entered by the landlord even though he signed the lease in 
the name of a company, as well as his own, and also uses 
it for business call; and See Zankman v. 
Towers. Bergen County Dist. Ct. 1350 


Legislation 

A municipality which has its own garbage collection 
service but never adopted any ordinance nor officially 
promulgated any regulations prescribing the procedures 
and conditions for the collection of garbage, cannot rely on 
the presumption of validity which attaches to legislative 
classifications or to regulations which are the product of a 
reasonably deliberative process. Teagen Co. v. Borough 
of Bergenfield. Law Div. ..... .. 651 


Limitations 

Personal injury claims based on breach of warranty are 
controlled by the two-year statute of limitation provision of 
N.J.S.A. 2A:14-2 rather than by the four-year provision of 





the U.C.C. in N.J.S.A. 12A:2-725. Heavner v. Uniroyal, 
Inc. App. Div. ptr 171 
Tribunal Rules On Time Limit To Sue Lawyer For Mal- 
practice a wee 342 
The five-year period under N.J.S.A. 54:10A-19.1(b) can 


only run from the time the taxpayer reports its final federal 
taxable income figure to the Division of Taxation pursuant 
to N.J.S.A. 54:10A-13. Olin Mathieson Chem. Corp. v. Wil- 
liam Kingsley. App. Div. : «+ SOE 
A claimant who has made a | timely application to re- 
claim some escheated property can, more than 2 years 
after the filing of the escheat judgment, present a claim 
for additional escheated property mistakenly omitted from 
the prior application. State of New Jersey v. Public Service 
Electric & Gas Company. Chan. Div. ...... 611 
A motion for relief from an escheat judgment pursuant 
to R. 4:50 is not barred by the two-year limitation period 
of N.J.S.A. 2A:37-28 for the reopening of an escheat judg- 
ment where the subject matter of the initial, timely claim 
was bond interest coupons and the subsequent claim is for 
the mistakenly omitted bonds to which the coupons related 
State of New Jersey v. Public Sérvice Electric & Gas Com- 
pany. Chan. Div. Sasa 611 
A cause of action for dental malpractice accrues when 
the patient knows that he was injured and by whom even 
though he might not then know the extent of the injuries 
or that the treatment by the dentist was negligent. Rankin 
. Sowinski, et al. App. Div... 714 
a charge of fr oe. ‘lent concealment cannot be sustainec 
where the plaintiff knew prior to being examined by two 
other dentists that the first dentist had injured her jaw 
during the extraction of a tooth and the other two dentists 
confirmed such knowledge. Rankin v. Sowinski, et al. App. 
By. -.«. : aa 714 
N.J.S.A. 2A:14-1.1 is constitutional; it is not a special 
law nor does it violate equal protection. Rosenberg Vv. 
North Bergen. Sup. Ct. ... 855 
N.J.S.A. 2A:14-1.1 is construed as affording protection 
to planners and builders of structures, roads, playing fields 
or aught else that can be deemed “an improvement to real 
property’? under a broad reading of that phrase, and in- 
cludes paving of a anand street. Rosenberg v. North Ber- 
- Sup. Ct. 855 
N.J.S.A. 2A:14-1.1 bars an action for injuries sustained 
more than ten years after the negligent act of planning, 
construction or paving complained of. Rosenberg v. North 
Bergen. Sup. Ct. ...... ma 855 
N.J.S.A. 2A:14-1.1, providing that no action may be 
brought against contractors, architects, and the like 
grounded in contract, tort or ctherwise, to recover dam- 
ages for deficiencies in the design or construction of an 
improvement to real property after 10 years from the date 
when the services were rendered or the construction per- 
formed, does not violate Art. IV, Sec. 7, Par. 5 of the New 
Jersey Constitution. Salesian Society v. Formigli Corpora- 
tion. Law Div. 973 
The limitation in N.J.S.A. 2A:14-1.3 applies to claims by 
owners and tenants in possession and control of the im- 
provement but not to claims against them. Salesian So- 
ciety v. Formigli Corporation. Law Div. .... 973 
N.J.S.A. 2A:14-1.1 applies prospectively to all actions 
commenced after its effective date, May 19, 1967. Salesian 
Society v. Formigli Corporation. Law Div... 973 
The expiration of the statute of limitations for a negli- 
gence action does not effect the underlying substantive 
cause of action, thus there is consideration for an offer of 
settlement made by an insurance company even though 
accepted after the expiration of the period of limitations 
on the negligence action. Zoffer v. Crane et al. App. 
Div. 1130 
The Statute of Limitations, ‘NJS. 2A: 14-1, does not begin 
to run against a person’s cause of action until he discovers 
that he has suffered a legal wrong. Gibbins v. Kosuga. 
Law Div. $2 1307 
The two year time limit for filing petitions for review or 
modification in Workmen’s Compensation cases (N.J.S.A. 
34:15-27), is not tolled by the mental incapacity of the 
petitioner. Polcaro v. East Orange. App. Div. . .1326 


Loitering 

The narrowing construction of the anti-loitering ordin- 
ance of the City of Orange is affirmed for the reasons ex- 
pressed by the Appellate Division in 116 N.J. Super. 531 
(1971). Camarco v. City of Orange, et als. Sup. Ct. ....1106 

An ordinance which, as judicially construed, simply pro- 
scribes loitering which obstructs, molests or interferes with 
others lawfully in public places or which threatens an im- 
mediate breach of the peace is constitutional. Camarco v. 


City of Orange, et als. Sup. Ct. 1106 
Malpractice 
Lawyer, Defend Thyself, by Thomas F. Tucker 105 


A public defender does not have judicial immunity and 
does not act under color of state law and is subject to ac- 


tions for malpractice as any other attorney. U.S. v. 
Blacker. U.S.D.C. ‘ a 111 

Tribunal Rules On Time ‘Limit To Sue Lawyer For Mal- 
practice 342 


A cause of action for dental malpractice accrues when 
the patient knows that he was injured and by whom even 
though he might not then know the extent of the injuries 
or that the treatment by the dentist was anal Rankin 
v. Sowinski, et al. App. Div. wi 
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A charge of fraudulent concealment cannot be sustained 
where the plaintiff knew prior to being examined by two 
other dentists that the first dentist had injured her jaw 
during the extraction of a tooth and the other two dentists 
confirmed such knowledge. Rankin v. Sowinski, et al. App. 
Div. 714 

Where the uncontrov erted facts in a medical malpractice 
case show that plaintiff suffered injuries while unconscious 
during surgery from an occurrence which by itself be 
speaks negligence and the surgeon offered no explanation 
for the accident, an instruction in terms of res ipsa loquitur 
is improper since that doctrine only permits, but does not 
manda te, an inference of negligence. Magner v. Bet! 
Tsrael Hospital. App. Div. meray ‘1091 

A trial court should be allowed to direct a verdict on 
liability in a medical malpractice case when the inference 
of negligence from the uncontroverted facts is so clear and 
strong that fair and reasonable-minded men could not fail 
to accept it. Magner v. Beth Israel Hospital. App. Div. 1091 

The doctrines of breach of warranty and strict liability 


are inapplicable to the medical and dental professions. 
Magner v. Beth Israel Hospital. App. Div. 1091 
The Consent Of The Patient, by John Robert Heher = 1105 


Mandamus 

Mandamus is a coercive process that commands the per- 
formance of a specific ministerial act or duty or compels 
the exercise of a discretionary function, but does not seek 
to interfere with or control the mode or manner of its 
exercise, or to influence or direct a particular use. Edel- 
stein v. Ferrell, et al. Law Div. 1090 

Mandamus is available only where the re is a Clear and 
definite right to the performance of a ministerial duty, in 
essence mandatory and final, such as the statute imposing 
a command to act or performance of a positive duty in 
compliance with established standards. Edelstein v. Fer 
rell, et al. Law Div. waa * 1099 


Manslaughter 
Manslaughter includes both voluntary and involuntar} 
homicide, the former being intentional but done in sudden 
~_ ion or heat of blood, without malice aforethought 
tate v. Bonano. Sup. Ct. 50 
A verbal threat alone is not sufficient provocation to re 
duce homicide from murder to manslaughter. State v 
Bonano. Sup. Ct. 50 
Defendant was entitled to a charge ‘on manslaughter. 
since if the jury rejected his plea of self defense but be- 
lieved the assailant made menacing gestures it might 
properly have considered such conduct te be adequate 
provocation to render the killing manslaughte: , not murder. 
State v. Bonano. Sup. Ct. 30 
A seller of heroin may be convicted of manslaughter 
where the purchaser died from an overdose of the drug: 
the act of the user in administering the drug to himself 
is not an independent intervening cause. State v. Thomas. 
App. Div. 346 
Where the unlawiul sale ‘of heroin was a constituent ele- 
ment of the manslaughter, a defendant may not be con- 
victed of both of those offenses. State v. Thomas. App. 
Div. 346 
A bystander may not claim that a policeman’s use of ex- 
cessive force in arresting a third person provoked him to 
kill one he knew to be a policeman. State v. Madden. Sup. 
Ct. eee EY 951 
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Master and Servant 

Whether distributor of vacuum cleaners is liable to cus- 
tomer assaulted by door-to-door salesman for negligence 
in selecting as its representative to sell its vacuum clean- 
ers a person whom the distributor should have known had 
vicious propensities is a novel issue to be decided only on a 
full trial record. Bennett v. T & F Distributing Co., et als. 
App. Div. on ae 

The doctrine that one who undertakes to perform an act 
and performs it negligently is liable for his malfeasance is 
applicable to an employer who undertakes to advise an em- 
ployee concerning his retirement and insurance benefit 
options. Wells v. Wilbur B. Driver seit etc. Law 
Div. 1226 


Medical Malpractice 

Expert testimony is not required where the negligence 
of post-operative treating physician was his failure to dis- 
close to patient that a foreign object was left in the pa- 
tient’s body during the operation and there was no sound 
medical reasons for nondisclosure. Tramutola v. Bortone. 
et al. App. Div. State x 371 


Medical Profession 
Report Of Supreme Court Committee On Relations With 
The Medical Profession 293 


Mental Health 

The courts will require the transfer of a mental patient 
from a maximum security unit to a more suitable envi- 
ronment where that is necessary to protect the patient’s 
right to treatment aimed at curing her condition. In the 
Matter of the Application for Writ of Habeas een by 
D.D. App. Div. Pe 86 


Mental Incompetents 

Chancery will permit a guardian to make gifts from the 
estate of an incompetent to his beneficiaries, where that 
would reduce death taxes and sufficient assets will remain 
to support the a In the Matter of Pattie B. 
Trott. Chan. Div. ; 347 


Military Reservation — 

A commanding officer of a military installation can ex- 
clude civilians from holding rallies or making political 
speeches therein. Spock v. David. U.S.D.C. 1310 








Page Eighteen 1972 Annual Index 
Milk 

fhe business ot pt wroducing and distributing milk is affect- 
ed by a public inter ‘st and subject to governmental regula- 
tion, includi ng price-fixing. Garden State Farms, Inc. v. 
“gg Ct be 974 
houzh New Jersey’s m silk co1 trol law was enacted to 
aw was intended as a permanent 
easure to mainiain a bealthy and orderly industry and 
to protect consumers. Garden State Farms, Inc. v. Mathis 
nC ene 974 
ihe record on the hearings on Order 69-1, setting mini 
ill milk prices, supp orts t 1e Director’s determina 
tion as to the! | for further cont: rols and also the basis 
ulation promulgated. Garde! 
. Sup. Ct 
prices need not be base ds on the claimed 
tically integrated ‘jug store’ dealers. 


Farms, inc. v. Mathis. Sup. Ct. .. 974 
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Nn olale 
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istrial followin 





j to grant 

f 14 jurors who had contacts with assist- 
ecule here was no evidence of contamination 
) ro nd defendant has no right to have 14 jurors 
it e of case. State v. Belton. Sun. Ct. ..« 106 


9 for fair market value provision of N.J.S.A 
suit by a second mortgagee to 
he | his bond and mortgage aftei 
re of the prior mortgage, and the second mort- 
1 to any eredil for fair market value in 
v. Russo. App. Div. .... eee iG 
i t 1 a mortgage 
real proj vLich she has a dower right if her 
eased husband -¥ not personally lic ible on the mort- 
vant th: it the personal estate of the 
nay enhanced as a result of the 
ort i. Shilowitz v. Shilowitz. App. Div. 631 
widow’s dower interest is chargeable with a sum equal 

#f the interest on th ie full balance of ‘the mort- 
Iness as it existed at the date of decedent’s 
alf of the interest paid on the con- 
g ki principal balance. Shilowitz v. 
‘App. Div. 631 

A placement fee or peints paid by a seller as a condition 
» the grant of an F.H.A. insured mortgage loan to the 
urchase: cannot be recovered by the seller from the bank 
; exaction since N.J.S.A. 17:2-7 renders the 

‘ ; sega to F.H.A. mortgages and realty 
transactions. Yasner Commercial 9 Company, 
Essex County Dist. Ct. ee 1021 
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Motion Pictures y 

\s a prerequisite to the admission into evidence of mo- 
tion pictu res of a reconstructed event or a posed demon- 
en during the pendency of an,action, funda- 
‘oposing ‘to offer 


stration 
mental fairness dictates that the party 
such evidence give notice thereof ang an opportunity to 
his adversary to monitor the experj#ent and the taking of 
the film. Balian v. General Motopé, etc. App. Div. 1210 
Motion pictures of an experiment are admissible when 
relevant and the probative value is not offset by undue 
prejudice, unfair surprise, undue consumption of trial time, 
sible confusion of issues due to the introduction of 
collateral matte Balian v. General Motors, etc. Z App. 
Div : 1210 







or Poss 


Motions to Suppress 

\ motion to suppress must ordinarily be accompanied 
by a brief on the law and facts, as required by R. 3:5-7(a), 
even though it is claimed compliance with the rule would 
be unfair to the defendant. State v. Walker. App. Div. 34 


Motor Fuel Tax 

Where seller of motor fuel has actual knowledge that pur- 
chaser i. ‘ashen motor fuel for taxable use, seller is re- 
quired to collect the tax thereon although the tax falls on 
the purchaser, and the tax will be assessed against the 
seller for failure to collect it and remit to the Director. 
Raritan Oil Co. v. Director, Division of Taxation. Div. of 
Tax areee™ 950 

Where seller lacks actual knowledge of the taxable use 
to be made of the fuel sold, but is aware of suspicious cir- 
cumstances indicating a taxable use, it should make in- 
quiry as to whether the use is taxable, and failure to do 
so warrants assessment of the tax against the seller. Rari- 
tan Oil Co. v. Director, Division of Taxation. Div. of Tax 
Appeals eF 950 





Motor Fuels 
The issuance of more than one trading stamp for each 10 
cents of motor fuel purchased at a retail gasoline service 
station constitutes an illegal rebate or concession in viola- 
tion of N.J.S.A. 56:6-2(e). Glaser v. Downes. Chan. Div. 1022 
A reeval m of the Margetts theory, sanctioning the 
issuance of a limited number of trading stamps as a ‘‘cash 
~ an nt’, may not be made by a trial court. Glaser v. 
Dow 2s. Chan. Div. atbaik 1022 
\ssuming that the State’s position is, as s it must be, that 
the distribution of giveaways, gifts, bonus trading stamps, 
etc. by gzsoline retailers is illegal, and that appropriate 
notice of such illegality will be given by the State to all 
gasoline retailers, prohibition of the issuance of triple trad- 
ing stamps by a retailer does not deprive him of equal 
protection of the laws. Glaser v. Downes. Chan. Div... 1022 
Giveaways, whether or not connected with the purchase 
of motor fuel, violate N.J.S.A. 56:6-2(e), and fairness re- 
quires that the State notify all gasoline retailers of the 
illegality of wach competitive practices. Glaser v. Downes. 
Chan. Div. ‘ wee 


Motor Vehicles 

One who abandons a rented motor vehicle commits a 
crime under N.J.S.A. 2A:111-35 even though the renter does 
not serve a registered letter on him demanding the return 
of the vehicle within 72 hours. State v. Madewell. App. 
Div. ne 5 i eer. | 





N.J.S.A. 39:4-49.1, which prohibits any person from oper- 
iting a motor vehicle w hile knowingly having possession oi 
narcoties, does not apply to one who is only in possession 
of marijuana. State v. Carus. Bergen Cty. Ct. se. u au 
A common law artisans lien on a motor vehicle is su- 
pe to a security interest which is prior in time. Bruce 
G. M. Diesel v. Associates Fin. Sve. Co. Law Div. 394 
yt - unit is a scientifically accurate instrument 
its accuracy is qualified only by 











taining speed; 


or asce 
its prover calibration, the proper training of the operator 
i the pro] ( ation in the particular case. State v 


miede. Some set Cty. Ct. & 413 
> I way st ie te (N.J.S.A. ¢ 39: 4-90) does not apply 








int ‘clions where traffic is c ontrolled by traffic signals. 
01 Lal] n. App Div. oe 457 
i myiction for driviz nile im pa ired under N.J.S.A 
9:4 }) may be deemed a subsequent offense to a con- 
Living »nder the influence of liquor under sub- 
present statute or to a conv iction unde: 
elore it was amended. State of N.J. v. Sturn. 
ia 507 

ivicted ef driving while impaired under N.J 
324-50(0D) ni be sentenced as a second offender by 
| of his conviction in 1963 for drunken driving. State 
N.J. v. Sturn. App. Div. .. Sire 
Where a trucking company had leased a tractor from its 
driver-owner by written ins strument, presumption arises 
the driver 1s operating the mite as the agent of 
Bartell v. Razzano. App. Div. ae 545 






yadon are a relatively simple and accurate means 
of determining vehicle weight. State v. Horn. App. Div. 831 
»y Counterpart Fee Act (N.J.S.A. 39:3-6 
( x fees and taxes on vehicles using New 
Vays equivalent to the fees imposed by the 
tate of registration upon New Jersey registered ve shicles 


‘he New Jerse 






yperating in such state, is con stitutional. B & L Motor 
I rel ghis, Inc. v. Heymann. Chan. Div. os 907 

A state cai constituuonaliy impose appropriate condi- 
tions for use of its highways by vehicles in interstate com- 


ce, including reciprocal-retaliatory fees. B & L Motor 
ights, Inc. v. Heymann. Chan. Div. .. 907 
defendant had transf site title to vehicle fact 
‘ense plates were still on vehicle at time of acci- 
i alone have legal consequence of retention of 
tiile in him in case involving service under North Carolina 
non-resident motorists statute. James v. Francesco. Sup. 
Ct. : 1152 

When owne ship of vehicle passed out of defendant, his 
registration became void under N.J.S.A. 39:3-30. James v. 
Francesco. Sup. Ch. 5a 21452 

N.J.S.A. 39:4-50(a) requires ‘the State to prove t that the 
cefendant kone or should have known that the operator 
was under the iniacace of alcoholic or intoxicating bev- 
erages at the time permission to operate the car was 





granted. State v. Wetmore. County Ct. 1227 

The breatnalyzer readings resulting from a test ad- 
ministered to the driver may not be used as presumptive 
evidence against the owner under N.J.S.A. 39:4-50(a) and 


owner is not guilty under N.J.S.A. 59:4-50(a) where only 
evidence on driver’s condition consisted of breathalyzer 
test. Sta te v. Wetmore. County Ct. wa Sie .1227 

Driving at excessive sp “ee in violation of N. J.S. A. 39: 4-98 
(b) is not a lesser offense included in a charge of careless 
driving in violation of N.J.S.A. 39:4-97. State v. Jahn. Law 
Div. 1246 

Coverage is provic led to the driver of a rented vehicle 
against damage claims by passengers under a liability in- 
surance policy filed pursuant to the Motor Vehicle Rental 
Statute, N.J.S.A. 45:21-1 et seq., even though by permitting 
another to drive the vehicle the rentee violated the terms 
of.the rental agreement. Williams v. American Home As- 
surance Co., et al. App. Div. : es 1327 

Misr epresentations by a rentee that he | was a licensed 
driver and that he would be the only operator of the rented 
car do not bar innocent third persons from recovery under 
a policy issued pursuant to N.J.S.A. 45:21-1. Williams v. 
American Home Assurance Co., et al. App. Div. 1327 

Occupants of a rented vehicle are within the class of 
persons protected by N.J.S.A. 45:21-1. Williams v. Ameri- 
can Home Assurance Co., et al. App. Div. . 1327 


Municipal Attorneys 
Pursuant to N.J.S.A. 40:69A-43(a) (b) and (d) ordinance 
of municipality adopting mayor-council plan of government 
is ultra vires insofar as it fails to assign the powers, func- 
tions and duties of the town attorney and engineer to the 
appropriate departments and insofar as it empowers the 
counci! to appoint each of said officials. Indyk, et al v 
Klink, et'al. App. Div. : 1350 
The powers, duties and functions of a municipal attor- 
ney and engineer are plainly administrative within the 
~~ and intent of N.J.S.A. 40:69A-43(a). Indyk, et al 
. Klink, et al. App. Div. : .1350 
To the extent that sections 139 and 140 of N. J.S. A. 40A: 9 
authorizes the municipal governing body to provide by or- 
dinance for the appointment of a municipal attorney and 
engineer in a manner and for terms ohter than as directed 
and permitted by N.J.S.A. 40:69A-43, they conflict and are 
inconsistent with the latter and the latter controls. Indyk, 
et al v. Klink, et al. App. Div. .. Ss 1350 


Municipal Courts 

Report Of Supreme Court Committee On Municipal 
Courts i? 293 

Under Court Rule 7 710-2, a municipal court judge may 
amend a complaint to correct a variance between the 
charge and the evidence produced at trial, but only where 
the amended char ge is a lesser offense included in the orig- 
inal charge. State v. Jahn. Law Div. ee 1246 


Municipal Engineers 

Pursuant to N.J.S.A. 40:69A-43(a) (b) and (d) ordinance 
of municipality adopting a mayor-council plan of govern- 
ment is ultra vires insofar as it fails to assign the powers, 
functions and duties of the town attorney and engineer to 
the appropriate departments and insofar as it empowers 
the council to appoint each of said officials. Indyk, et al 
v. Klink, et al. App. Div eer ... 1350 


The powers, duties and functions of a municipal attor- 
ney and engineer are plainly administrative within the 
— and intent of N.J.S.A. 40:69A-43(a). —— et al 

. Klink, et al. App. Div. ..... fos ess eaves ec OO 

To the extent that sections 139 and 140 of N. 5 S.A. 40A: 9 
authorizes the municipal governing body to provide by ordi- 
nance for the appointment of a municipal attorney and en- 
gineer in a manner and for terms other than as directed 
and permitted by N.J.S.A. 40:69A-43, they conflict and are 
inconsistent with the latter and the latter controls. Indyk, 
et al v. Klink, et al. App. Div. . .1350 


inicipal Law 
Where municipality appoints attorney for all matters per- 
taining to bonds, appointment should be by ordinance. 
O’Connor v. Union City et al. Law Div. we 35 
The common law doctrine of incompatibility prohibits 





ily co ssioners from holding the additional positions of 
police sergeant, secretary of board of assessors or ie 
‘veterans’ affairs. O'Connor, ete. v. Calandrillo, ete. Law 
Div si io : 65 


Where city commissioners are aienintia’ to incompatible 
positions, the appointments should be vacated. O’Connor, 
ete. v. Calandrillo, ete. Law Div. an se 160 

Actions of commissioners in creating dual positions for 
themselves were not in good faith and hence salaries re- 
ceived from appointed position while commissioner must be 
refunded. O Con: ior, ete. v. Calandrillo, etc. Law Div. 65 

It is legally proper for a municipality to reserve unto 
itself the x right to reject all bids for public work. M. A. 
— Construction Co., Inc. v. a of Rumson. 

. Div. 5S 06 

he mandate of N.J.S. A. 40:50-1 to award a . public con- 
tract to the lowest responsible bidder cannot be evaded 
xy arbitrary or unreasonable action on the part of the 
nunicipality. M. A. Stephen Construction Co., Inc. v. 
Borough of Runison. App. Div. ae oe 66 

In exercising its contractually reserved right to reject all 
bids, a municipality must act in good faith and for sound 
public reasons. M. A. Stephen Construction Co., inc. v. 
Borough of Rumson. App. Div. Le 66 

Municipality may not charge developer entire cost of in- 
stalling water mains when other homeowners in similar 
situations receive similar benefits without charge. Deer- 
field Estates, Inc. v. Twp. of East Brunswick. Sup. Ct. 151 

An exempt fireman is not entitled to tenure as a Build- 
ing Inspector under N.J.S.A. 40A:14-64. Bialkowski v. 
Borough of Ridgefield. Law Div. .... w+, 208 

N.J.S.A. 40A:14-64 does not give tenure in an office with 
a term fixed by law. Bialkowski v. Borough of —— 

Law Div. ‘ = 

A Faulkner Act meniiealine has power to regulate signs 
and to impose permit and license fee requirements by vir- 
tue of N.J.S.A. 40:48-2 or N.J.S.A. 40:69A-29. State v. Boston 

Juvenile Shoes. Sup. Ct .... 5 . 274 

“Ordinance reg gulating substantial, exterior signs is rea- 
sonable as enabling building inspector to inspect signs to 
insure that they are securely affixed and unlikely to fall 
upon pedestrians. State v. Boston Juvenile Shoes. Sup. 
Se ae 274 

Ordinance regulating window signs in commercial estab- 
lishments must bear a reasonable ‘relationship to municipal 
objective of assuring unimpeded view into the premises. 
State v. Boston Juvenile Shoes. Sup. Ct. .. 274 

Reasonable regulation of building contractors is a proper 
exercise of the police powers granted to municipalities 
since different treatment in different parts of the State is 
appropriate. The N.J. Builders Assn. v. The Mayor and 
Township Council of Township of East Brunswick, et als. 
Sup. Ct. ee 298 

A municipality may require building contractors to 
furnish appropriate information and be licensed as a con- 
dition to issuance of a building permit. The N.J. Builders 
Assn. v. The Mayor and Township Council of Township of 
Kast Brunswick, et als. Sup. Ct. : 298 

While a municipality may require builders to furnish 
maintenance bonds to cover violations of the building code, 
the bond requirements must be reasonable and the me- 
chanics of the arrangement must be carefully spelled out. 
The N.J. Builders Assn. v. The Mayor and Township Coun- 
cil of Township of East Brunswick, et als. Sup. Ct. . 298 

Ordinance regulating builders held fatally defective be- 
cause of vagueness as to whether it applies only to builders 
of one family dwellings and failure to adequately define 
term ‘“‘builder’”’. The N.J. Builders Assn. v. The Mayor and 
Township Council of Townsip of East Brunswick, et als. 
Sup. Ct. ae 298 

A municipal utilities autinaiion 4 is a contracting unit sub- 
ject to the requirements of the Local Public Contracts Law, 
N.J.S.A. 40A:11-1 et seq., and any provision in its bidding 
documents contrary to that statute is invalid. Harms v. 
Monroe. Law Div. 370 

An improper award of a public contract to one other than 
the low bidder does not entitle the low bidder to a recovery 


tion Co., Inc. v. Borough of Rumson. ‘Law Div. 371 
The fact that N.JS.A. 40:14A-5 allows a member of the 
governing body to be appointed by that governing body 
as a member of the sewerage authority does not validate 
such an appointment where the interested member cast 
the essential vote for his appointment. Twp. Committee of 
the Twp. of Hazlet, Monmouth County, et al v. Morales, 
et al. Law Div. 414 
As a matter of public policy, a public official is disquali- 
fied by self-interest from voting on his own appointment to 
a public office or position, regardless of the nature of that 
job. Twp. Committee of the Twp. of Hazlet, Monmouth 
County, et al v. Morales, et al. Law Div. .............. 414 
A municipality which summons aid under a Mutual Aid 
program is not liable to the aiding municipality for Work- 
men’s Compensation paid by the latter to the estate of a 
fireman employed by the aiding municipality and injured 
in fighting a fire in the summoning municipality, in the 
aren of a contract. Lauria v. aan ange Cty. 
sie eo wl oth cel pesca eh pee ae Ai oe .. 630 
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Municipal Law, Cont’d 

A municipality which has its own garbage collection 
service but never adopted any ordinance nor officially 
promulgated any regulations prescribing the procedures 
and conditions for the collection of garbage, cannot rely on 
the presumption of validity which attaches to legislative 
classifications or to regulations which are the product of 
a reasonably deliberative process. Teagen Co. v. Borough 
of Bergenfield. Law Div. : 651 

The mere offer of an important and necessary govern- 
mental service to all upon the same terms does not satisfy 
the Equal Protection Clause where in actual fact the terms 
upon which the service is offered negate its availability to 
a substantial segment of the community. Teagen Co. v. 
Borough of Bergenfi eld. Law Div. 651 

Where no aitempt has s been made to arrive at a classi 
fication based on rez 1 diff erences to support a difference 
in treatment with re: :p ct to municipal services, or where 
the grounds upon which the classification is made are 








irrelevant to the achievement of the end sought, the gov 
ernmental action is wholly arbitrary. Teagen Co. v. Bor- 
ough of Bergenfield. Law Div. .. gaase Si GON 
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ing out within its area of respons 
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bility the ive mandate requiring efficient and ré 
ynable s ste collection, disposal and utilization : serv 
ice. T », Borough of Bergenfield. Law Div 65! 
A cl iamages against a municipality will 
be di e plaintiffs never made any formal de 
mand it lection services from the Boro I 
or to suit and plaintiifs are major taxpayers who are 
charged with knowledge of the Borough’s garbag .- 
tion practices. Teagen Co. v. Borough of Berge 
Div. sede ar 
Ordinance requiring the planning board to hold a publi 
hearing on notice to adjacent property owners and to sul 
mit recommendations on commercial site plans and giving 
the governing body power to approve or disapprove site 





plan recommendati thorized by the Municipal 
Planning Act. Guaclides v. iascer and Council of the Bor- 
ough of Englewood Cliffs. Law Div. .... 734 

A municipality has the power and authority to regulat« 
rents and landlord-ienant relz ationships during a period of 
serious housing shortage. seein v. Borough of Fort 
Lee. Chan. Div. 758 

Neither existing State - sislation nor the current Fed- 
eral economic stabilization program have so preempted 
the field of rent regulation as to bar a municipality from 
establishing a rent leveling system. Inganamort v. Borough 
of Fort Lee. Chan. Div. . . 758 

The ordinances adopted by River Edge and Fort Lee 
establishing rent leveling systems designed to curtail ‘‘reni 
gouging” are constitutional. Inganamort v. Borough of 
Fort Lee. Chan. Div. : 758 

To the extent that recognized public health activities are 
defined and maximum standards for their performance 
established at the state level, these decisions are binding 
= local boards of health. Young: v. Board of Health. _- 
t 760 
Where a . policy decision in the field of public health has 
been made at the state level, the proper function of local 
boards of health is to implement and carry out such de- 
cisions. Young v. Board of Health. Sup. Ct. 760 

Where a general rule or declaration of policy has already 
been made, its particular implementation by a board of 
health will normally take the form of a resolution. Young 
v. Board of Health. Sup. Ct. 760 

Local boards of health can request by resolution that 
their supplier of drinking water supply water having a 
fluoride content in accordance with standards promulgated 
by the Commissioner of the Department of Environmental! 
Protection and his statutory predecessors. Young v. Board 
of Health. Sup. Ct. .... 760 

The statutes creating a special form. of government for 
the City of Paterson violate the constitutional provisions 
against special laws since the population classification is 
illusory and intended to exclude other municipalities of 
nearly similar size. Mason v. City of Paterson. Law Div. 784 

A municipality may recover payments made under mis- 
take of law. Bd. of Ed. of Passaic, et al v. Bd. of Ed. of 
Wayne, et al. Super. Ct., Law Div. : 802 

Under N.J.S.A. 9:12A- 1, all of the funds for the operation 
of a children’s shelter must be provided by the board of 
freeholders, including those for its educational program. 
Bd. of Ed. of Passaic, et al v. Bd. of Ed. of Wayne, et al. 
Super. Ct., Law Div. 802 

Municipal construction of facilities on municipal airport 
property which will be leased to commercial enterprise 
and financed by bond issue is illegal unless facilities are 
for airport purposes. Brody v. Millville. App. Div. 803 

The public trust doctrine extends to municipality owned 
beaches as well as to the area seaward of the mean high 
water mark. Borough of Neptune City v. Borough of Avon- 
by-the-Sea. Sup. Ct. 806 

Where the upland sand area is owned by a municipality 
and dedicated to public beach purposes, the public trust 
doctrine dictates that the beach and ocean waters must be 
open to all on equal terms and without pr ne sag Borough 
of Neptune City v. Borough of Avon-by-the-Sea. Sup. Ct. 806 

An oceanfront municipality may not charge nonresidents 
higher fees than residents for the use of its beach area. 
Borough of Neptune — v. Borough of Avon-By-The-Sea. 
Sup. Ct. 806 

The death of a nominee for Mayor shortly before the 
general election and his receipt of the high vote at that 
election create a vacancy in the office of ee Bogda- 
nove v. Mayor etc. App. Div. : 854 

A vacancy in the office of Mayor cau sed by the death of 
the nominee elected before taking office should be filled at 
the next general election pursuant to N.J.S.A. 19:3-29, with 
the one so elected taking office on the Monday following 
the election. Bogdanove v. Mayor etc. App. Div. 854 

Under N.J.S.A. 40:87-15 a municipality can only appoint 
the officers designated therein for a term of 1 year. Bial- 
kowski v. Ridgefield. App. Div. ... 866 

A municipality cannot by ordinance negate a statute lim- 
iting the term of a public officer. Bialkowski v. Ridgefield. 
App. Div. ee re 866 


ns 1S 


N.J.S.A. 48:19-17 does not authorize the Board of Public 
Utilities to grant private water company a franchise after 
the municipality and municipal utilities authority has re- 
fused to do so. South Lakewood Water Company v. Brick 
Township. Sup. Ct. 867 

New Jersey Municipal Law Decisions—1971, by William 
A. Dreier 3 : 997 

Interest is not ‘recoverable on a judgment against a 
municipality for property damage under the riot statute, 


N.J.S.A. DA:48-1. Hinkes v. Newark. Essex County Dis- 
trict Ct. 1091 
Board recon nmende -d that tentative ap- 


Where Planning 
proval of a subdivision pla it be granted and Township 
iailed to tak 



























Con Pepe > action within the time specified i 
N.J.S./ 55-1.18, plat is deemed to have been tentativels 
auareved Levit & Sons, Inc. v. Twp. of Freehold et al. 
Law Div. . 1105 
mispee ri ce by the builder-applicant in sub- 
divisi nn 1 the one under consideration by 
the governing a valid reason for denial of the 
application | ivision approval. Levitt & Sons, Inc 
wp. of Freehold il. Law Div. 
Ti lieute 
o:ding ofiic tl 
H ( i oun 
‘ \ il 
tt Gidding Puidaal 
| school tered 
ion is no on the ground of incompati- 
) i | taneously as a member 0 
vernil inicipality. Kaufman v. 
I ce 1107 
A borough ordinance prohibiting a commercial scav 
‘irom dum} e, originating in resident busi 
nesses in the borough’s disposal sites, is not an unconstitu- 
onal discrimination against an individual scavenger, anc 
a reasonable exe: of police power, when the record 
vs that the | +) previously had been unable to keep 
its s in sanitary condition, needed to reduce their usage, 
and could not check the ori 11 point of origin of refuse 
b in by commercial rvengers with customers in 
Seve boroug Leimpeter’s Disposal Service Inc. v. 


Viayor’s Cor on of the Borough of Carteret. Law Div. 1134 
A quitclaim deed is not the proper vehicle to transfer to 
a private individual or corporation, even one not for profit, 
a municipality’s interest in land dedicated as a public 
right of way and the quitclaim deed is not an abandonmeni 
by the municipality of the public rights to the property. 
Brighton Construction Inc. et al v. L & J Enterprises, Inc. 
et al. Chan. Div. 1211 
A claimant against a city for property damage caused 
by riot may collect from the city that portion of the damage 
which was not covered by insurance. Green v. City of New- 
ark. Sup. Ct. 1145 
Not before the Court and not decided here is the question 
whether a riot victim who settled with his carrier for less 
than the full policy limits may recover from the munici- 
pality the difference between the settlement and the face 
amount of the insurance policy. Green v. City of Newark. 
Sup. Ct. 1145 
Appointed positions must be vacated where incompatible 
with elective offices held by the appointees and the ap- 
pointees must repay to the municipality all compensation 
received incident to the appointed positions. O’Connor et 
als v. Calandrillo et als. App. Div. 1246 
A municipality can enact stricter measures than a corre- 
sponding State statute to regulate the sale of meat and the 
ordinance here enacted was not arbitrary, capricious or un- 
reasonable. Gold and Goldstein v. Trenton and Fundin v. 
Lawrence. App. Div. .. 1246 
A city is not absolutely liable for an injury caused by a 
policeman’s handling of his revolver while not acting within 
the scope of his sieintebeliansine Snell v. Murray and Newark. 
App. Div. 1247 
In absence of proof. of a city” s negligence in failing to 
properly train an officer in the use of firearms, or other- 
wise, a city is not vicariously liable for injury sustained 
when the officer fired his gun while committing an armed 
robbery or extortion. Snell v. Murray and Newark. App. 
Div. 1247 
A municipality i is not barr ed from regulating noise eman- 
ating from aircraft hovering and cruising at low levels for 
sport parachuting. iniancins Inc. v. Lakewood. App. 
Div. 1247 
A noise control ordinance is not discriminatory merely 
because it does not proscribe all sudden, transient noises, 
the sources of which are too difficult to identify, measure or 
punish. Parachutes, Inc. v. Lakewood. App. Div. .. 1247 
The burden to relieve the needy is primarily on the 
municipality as indicated by N.J.S.A. 44:8-109. Higdon v. 
Boning. Juv. & Dom. Rel. Ct. . 1266 
Where uncontroverted testimony ‘showed that plaintiff 
needed physical therapy and other medical attention and 
was unable to pay for it and was denied assistance by the 
County Welfare Board, plaintiff was entitled to assistance 
from the municipality in which he resided under N.J.S.A. 
107-145. Higdon v. Boning. Juv. & Dom. Rel. Ct. . .1266 
A Township must treat all developers s and home purchas- 
ers the same in the charges or requirements it imposes, or 
does not impose, for water main extensions. Colonial Oaks 
West Inc. v. Township of East Brunswick. Sup. Ct. 1326 
Fees for building permits, ete. must be designed to de- 
fray only costs, direct and indirect, reasonably related to 
enforcement of regulations, and may not be aimed at pro- 


44:8- 


ducing revenue. Colonial Oaks West Inc. v. Township of 
East Brunswick. Sup. Ct. .. ion See 

Developer who pee 1 water tap-ins “himself cannot 
recover ee charged by the municipality for tap-ins where 






there was no compulsion or duress exercised by the munici- 
pality sad installation was by developer for his own ad- 
vantage. Colonial Oaks West Inc. Township of East 
Brunswick. Sup. Ct. .1326 
A municipality does not have power to provide for com- 
pensation of policemen for appearances in municipal court. 
Kayne v. Mayor. Law Div. P Peres Ss 
Pursuant to N.J.S.A. 40:69A-43(a) (b) and (d) ordinance 
of municipality adopting mayor-council plan of govern- 
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ment is ultra vires insofar as it fails to assign the powers, 
functions and duties of the town attorney and engineer to 


the appropriate departments and insofar as it empowers 
the council to appoint each of said officials. Indyk, et al 
v. Klink, et al. App. Div. 1350 


The powers, duties and functions of a municipal attor- 
ney and engineer are plainiy administrative within the 
meaning and intent of N.J.S.A. 40:69A-43(a). Indyk, et al 
v. Klink, et al. App. Div. 1350 

To the extent that sections 139 and 140 of N.J.S.A. 40A:9 
authorizes the municipal governing body to provide by ordi- 
nance for the appointment of a municipal attorney and 
engineer in a manner and for terms other than as directed 
and permitted by N.J.S.A. 40:69A-43, they conflict and are 


















inconsistent with the latter and the latter controls. Indyk, 
et al v. Klink, et al. App. Div. .. 1350 
Municipal Utililies 
Powe municipality to raise water rates retroactively 
rb into N A. 40:62-77. Daniel, et al. v. Boroug} 
i al ward - 551 
I ater ul managed by a municipality cannot 
t! ivate Cl ati all in 
! i f fixing water rates » in which a 
{ il IiGuId i some dais € I el, 
3 ) nd. Law Div aol 
‘ 
i Letreal in his own dwelling house and 
iy stand his ground there and kill any person who at- 
tempts to commi a felony therein or who atte mpts to enter 
y torce for the purpose of committing 2 felony or of i 
ict great bodily harm upon an inmate. State v. Bonano 
Sup. Ct. ae 5 
A verbal threat alone is not sufficient provecation to r 
duce homicide from murder te manslaughter tale V 
Bonano. oup. Ck. e owed 50 
Manslaugnter includes beth voluntary and involuntary) 
homicide, the former being intentional but done in sudden 
sion or heat of blood, without malice aforethought. State 


. Bonano. Sup. 


Ct. Rees ~ 50 
Defendant ; 


entitled to a charge on manslaugli 
* rejected his plea of self cefense but be 
lant made menacing gestures it might 
properly have considered such conduct to be adequate 
provocation to render the killing emnain eatin not mur- 
der. State v. Bonano. Sup. Ct. 50 
A je ry charge which serves to exclude or minimize the 
require ment of deliberation for a conviction of first degree 


t 





since 


lieved the ass 





murder is plain error. State v. Washington. Sup. Ct. .. 202 
It is doubtfu that a child with a meric! age much 
younger than 10 has the mens rea required for murder. 


State in the Interest of S.H. Sup. Ct. . 782 

The killing of a police officer in the execution of his duty 
is murder in the first degree only if there is an intent to kill. 
N.J.S.A. 2A:113-1. State v. Madden. Sup. Ct. 951 

Unlawful act resulting in death to police officer in execu- 
tion of duty is murder in the second degree if there is an 
intent to inflict any injury on him, however slight. N.J.S. 


2A:113-1. State v. Madden. Sup. Ct. .... 951 
Narcotics 
N.J.S.A. 39:4-49.1, which prohibits any person from oper 


ating a motor vehicle while knowingly having possession of 
narcotics, does not apply to one whe is only in possession 
of marijuana. State v. Carus. Bergen Cty. Ct. .... 174 

A seller of heroin may be convicted of manslaughter 
where the purchaser died from an overdose of the drug: 
the act of the user in administering the drug to himself is 
not an independent intervening cause. State v. Thomas. 
App. Div. aa dae 

Where the unlawful sale of heroin was a constituent ele- 
ment of the manslaughter, a defendant may not be con- 
victed of both of those offenses. State v. Thomas. App. 
Div. 346 


National Guard 

A National Guardsman is not entitled to a discharge from 
the National Guard for a medical condition which pre- 
existed his enlistment since the enlistment was not thereby 
vendered void. Gross v. N.J. Army Natl. Guard et al. Law 
Div. ad he aed 1Su 


Negligence 

Expert testimony is not required where the negligence of 
post-operative treating physician was his failure to dis- 
close to patient that a foreign object was left in the pa- 
tient’s body during the operation and there was no sound 
medical reasons for nondisclosure. Tramutola v. Bortone, 
et al. App. Div. 371 

The duty of care imposed upon jailers is simply the duty 
of care ordinarily formulated in negligence actions—a duty 
to employ the care of a reasonable and prudent person in 
the protection of prisoners against reasonably forseeable 
risks generally ; actual notice of a known propensity for 
violence in another prisoner is not required. Harris v. 
State, et al. App. Div. , 415 

The right-of-way statute (N.J.S.A. 39:4-90) does not apply 
at in tersections \ here traffic is controlled by traffic sig- 


nals. DePolo v. Cashes App. Div. 457 

Whe: 2 the failure to provide safety devices on a machine 
creales am unreas sonable risk of harm and such safety de- 
vices can sibly be installed by the manufacturer, the 


act that he expects that the purchaser will install ‘such 

ces does not absolve the manufacturer of strict lia- 
Havir Mfg. Corp. Sup. Ct. 481 
unreasonable risk of ha: mi to the user 
as no protective device, the jury may 
: ine was defective in ‘ sign unless if 
that the inc orpor on by the manufacturer of a 
id render the machine unusable for its 
! 1. Bexion V. : tee Mfg. Corp. Sup. Ct. 481 
gligence is unavailable as a defense to 
igence or strict liability claims based on manu 
facturer’s failure to provide safety devices where the 
asserted negligence was the eventuality the safety devices 

ere designed to guard against. Bexiga v. Havir Mfg. Corp. 
Sars Ct. = amare 481 
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Negligence, Cont’d 
The failure of a manufacturer to provide a feasible safety 
device for a power punch press where such device was 
suitable to every use to which the press could be put ren- 
ders the manutacturer liable in strict liability or negli- 
gence. Finnegan v. Havir Mfg. Co. Sup. Ct. 486 
Neither the custom of the trade nor statutes requiring 
employers to provide safety devices on a dangerous, ma- 
chine absolve the manufacturer from the duty to install 
feasible safety devices. Finnegan v. Havir-Mfg. Co. Sup. 
Ct : oe 486 
A customer in a store has the right to assume that the 
store owner has performed his duty of exercising reason- 
able care to maintain the aisles in a reasonably safe con- 
dition free from obstructions or other hazards. Krackom- 
berger v. Vornado, Inc. App. Div. 714 
It is error to charge that contributory negligence bars 
recovery if it in any way contributed to the accident and to 
fail to charge that to bar recovery it must be a substantial 
factor in bringing about the accident. Krackomberger v. 
Vornado, Inc. App. Div. .. me 714 
A cause of action for dental malpractice accrues when 
the patient knows that he was injured and by whom even 
though he might not then know the extent of the injurie. 
or that the treatment by the dentist was negligent. Rankin 
v. Sowinski, et al. App. Div. Re : 
A charge of fraudulent concealment cannot be sustained 
where the plaintiff knew prior to being examined by two 
other dentists that the first dentist had injured her jaw 
during the extraction of a tooth and the other two dentists 
confirmed such knowledge. Rankin v. Sowinski, et al. App. 
Di : 714 
Where a member of the public passing through automatic 
doors at an airport sustains personal injuries from walking 
into or being struck by the door, the occurrence bespeaks 
malfunction of and negligence in the maintenance of the 
door and he need not prove the precise nature of the prob- 
able malfunction, Rose v. The Port of New York Authority. 


Sup. Ct Sas 729 
$33,500 Settlement For Lead Poisoning From Eating Paint 
Chips 749 


An elevator maintenance company which is not the man- 
ufacturer is not liable under the doctrines of breach of 
warranty or strict liability in tort. Hillas v. Westinghouse 
Electric Corporation, App. Div. 867 

One spouse may not sue the other for injuries sustained 
in an automobile accident occurring before July 10th, 1970, 
even though the parties were not married at the time of the 
accident. Berry v. Berry. App. Div. ...... 974 

Where a stolen car causes an accident, the questions 0! 
negligence of the owner who left the car unlocked with the 
key in the ignition and of proximate cause are generally 
for the jury. Zinck v. Whelan. App. Div. 974, 

An abutting property owner or tenant is liable for his’ 
acts which either create a sidewalk hazard or cause an 
existing hazard to become more dangerous. Kernor v. New 
Jersey Bell Telepnone Co. Sup. Ct. oe asx mel 

Where the affirmative acts of an abutting property owner 
or tenant) create or enhance the illusion that there is no 
driveway cut and thus that the sidewalk is level, so that a 
casual pedestrian could be misled into a false sense of se- 
curity, a prima facie case of liability is established. Kernor 
v. New Jersey Bell Telephone Co. Sup. Ct. re 1131 

Summary judgment is proper where negligence, if any, 
in an owner’s leaving the ignition of his car unlocked 
could not be the proximate cause of injury to the plaintiff 
since the thief locked the switch himself and had to start 
the car with a key before going on the joy ride. McClain v. 
Jones. App. Div. e . A152 

Leaving a key hidden in a vehicle which later is stolen is 
not negligence on the owner’s part. McClain v. Jones. App. 
Div bg tp 1152 

The doctrine that one who undertakes to perform an act 
and performs it negligently is liable for his malfeasance 
is applicable to an employer who undertakes to advise an 
employee concerning his retirement and insurance benefit 
options. Wells v. Wilbur B. Driver Company etc. Law 
Div a , oe «2 A226 

N.J.S.A. 4:19-16 only eliminates the requirement of scien- 
ter where a person is bitten by a dog, and does not apply 
where a person is injured, but not bitten, by a dog. Hayes 
v. Mongiovi. Essex Dist. Ct. .. - .. 1241 

A city is not absolutely liable for an injury caused by a 
policeman’s handling of his revolver while not acting within 
the scope of his employment. Snell v. Murray and Newark. 
App. Div. ena 1247 

In absence of proof of a city’s negligence in failing to 
properly train an officer in the use of firearms, or other- 
wise, a city is not vicariously liable for injury sustained 
when the officer fired his gun while committing an armed 
robbery or extortion. Snell v. Murray and Newark. App. 
Div. ee <a 1247 

In New Jersey, if the tavern keeper knows, or should 
know, that the patron is intoxicated, his service to him of 
alcoholic beverages may constitute common law negli- 
gence. Young et al v. Gilbert et al. Law Div. - 1306 
_N.J.S.A. 2A:42A limiting landowners or occupiers liabil- 
ity in certain cases was not intended to apply to infant tres- 
passers and does not abrogate the principles in the Strang 
v. South Jersey line of cases. Scheck v. Houdaille Construc- 
tion Materials, Inc. Law Div. .. .+ «1945 

Whether a 14 year old boy is entitled to the protection of 
the infant trespasser rule is a question for the jury. Scheck 
v. Houdaille Construction Materials, Inc. Law Div. 1345 

Liability to a third party exists when the contractor has 
undertaken performance, whether his negligent perform- 
ance results from the doing of something or the failure to 
do something. Gold Mills, Inc. v. Orbit Processing Corp., 
et al. Law Div. ecg Ate uit cae aes 1351 

Liability to a third party does not attach where the con- 
tractor has failed to commence performance. Gold Mills, 
Inc. v. Orbit Processing Corp., et al. Law Div. ..1351 

Whether defendant railroad was negligent in not clearing 
the undergrowth around a switch or in not installing a more 
visible indicator is a jury question. Wicks v. Central Rail- 
road OF NGS. Bap. «2... els ewes +1351 


Under the Federal Employers’ Liabiilty Act, an employ- 
er is priiaa facie liable if there is evidence from which it 
could reasonably be concluded that the employer’s fault 
played any part in the injury, no matter how small. Wicks 
v. Central Railroad of N.J. Sup. Ct. ..1351 


New Trial 
New trial not required until trial court nolds hearing and 
determines voluntariness of confession. State v. Kelly. 
Sup. Ct. Saino Sines 851 
When during deliberations a juror states to his fellow 
jurors that an attempt to influence him has been made, a 
verdict tainted by such information should be set aside. 
State v. Yormark. Law Div. soa 
An accused cannot be permitted to set aside his convic- 
tion by bringing to the attention of the Court his wrong- 
doing in attempting to influence.a juror. State v. Yormark. 
Law Div. . Pee 870 
Although, pursuant to R. 1:12-109, it is error for a judge 
to fail to disqualify himself from hearing a matter pre- 
sented by an assistant prosecutor while his son is an assist- 
ant prosecutor in that same office, such error does not call 
for a new trial. State of New Jersey v. John Connolly. 
App. Div. carats 1065 


News Media 
Statement Of Principles And Guidelines For The Report- 
ing Of Criminal Procedures .. ties 237 


Newspapers 

Under N.J.S.A. 35:2-1 a “‘line’’ means an actual line and 
not the space that might be occupied by an agate or 542 
point line of type. Gamrin v. Palisades . 8 

Additional head or foot lines not in the copy submitted by 
the municipality cannot be charged for by the newspaper. 
Gamrin et al v. Palisades Newspapers, Inc., et al. App. 
Div. ae Ss See 
Newspaper which transferred some operations but con- 
tinued transactions of business and second class mailing 
at original location continues qualified under N.J.S.A. 
35:1-2.2 for publication of official advertising from origina‘ 
location. Hunterdon v. Recorder. Chan. Div. 71 


Noise Control 

A municipality is not barred from regulating noise eman- 
ating from aircraft hovering and cruising at low levels for 
sport parachuting. Parachutes, Inc. v. Lakewood. App. 
Div. ae is .. 1247 

A noise control ordinance is not discriminatory merely 
because it does not proscribe all sudden, transient noises, 
ihe sources of which are too difficult to identify, measure or 
punish. Parachutes, Inc. v. Lakewood. App. Div. .. 1247 


No-Fault 


Illinois High Court Strikes No-Fault Law ........ 295 
Poll On No-Fault Taken In Massachusetts Negative | 342 
Assembly Passes No-Fault Bill 481 
National No-Fault System Advances In Senate .. 521 
No-Fault Insurance For New Jersey .... 524 
The New Jersey No-Fault Law es 645 
No-Fault Bill Up For Debate In U.S. Senate 754 
An Analysis Of The New Jersey ‘‘No-Fault’”” Law .. 88! 


Nonconforming Use 

Where 69°. of a nonconforming use was totally destroyed 
by fire and an additional 14% was badly gutted, the result 
exceeded ‘‘partial’’ destruction as that term is used in 
N.J.S.A. 40:55-48, and the owners of the structure will be 
enjoined from rebuilding any portion thereof. Township 
of Lacey v. Mahr. App. Div. a 630 


Nuisance 

Absent specific legislative grant to do so, there is nothing 
in the inherent power of an equity court which permits it to 
order that the cost of demolition, if performed by a munici- 
pality, should be added to the taxes assessed on the prop- 
erty. Township of Lacey v. Mahr. App. Div... .. 630 

The judicial remedy used to abate a nuisance must not 
exceed what is necessary to accomplish that end so that 
no injury is done to private rights beyond that necessary 
to insure abatement. Township of Lacey v. Mahr. App. 
Div. i ibswon St Gua ORR RE MeCN eer a 630 


Obscenity 

Seizure of one print of an allegedly obscene film on the 
basis of an explicit affidavit describing its contents was a 
reasonable precaution to prevent destruction of evidence 
and not unconstitutional prior censorship where the theaters 
were free to show other prints which were readily avail- 
able. State v. Osborne. App. Div. a 4} 

The amendment of N.J.S. 2A:115-1.1 to eliminate the soc- 
ial value element as a test of obscenity is unconstitutional. 
Cine-Com v. Lordi. U.S.D.C. . 1354 


Official Advertising 

Under N.J.S.A. 35:2-1 a “‘line” means an actual line and 
not the space that might be occupied by an agate or 514 
point line of type. Gamrin v. Palisades 8 

Additional head or foot lines not in the copy submitted by 
the municipality cannot be charged for by the newspaper. 
Gamrin et al v. Palisades Newspapers, Inc., et al. App. 
Div. oe a Se 8 
Newspaper which transferred some operations but con- 
tinued transactions of business and second class mailing at 
original location continues qualified under N.J.S.A. 35:1-2.2 
for publication of official advertising from original location. 
Hunterdon v. Recorder. Chan. Div. .. 71 


Ordinances 

The narrowing construction of the anti-loitering ordinance 
of the City of Orange is affirmed for the reasons expressed 
by the Appellate Division in 116 N.J. Super. 531 (1971). 
Camarco v. City of Orange, et als. Sup. Ct. .. 1106 

An ordinance which, as judicially construed, simply pro- 
scribes loitering which obstructs, molests or interferes 
with others lawfully in public places or which threatens 
an immediate breach of the peace is constitutional. Camar- 
co v. City of Orange, et als. Sup. Ct. . 1106 

A municipality can enact stricter measures than a corre- 
sponding State statute to regulate the sale of meat and the 


ordinance here enacted was not arbitrary, capricious or un- 
reasonable. Gold and Goldstein v. Trenton and Fundin v. 
Lawrence. App. Div. .. ftom he 1246 


Parent and Child 

The decision in France v. A.P.A. Transport allowing suits 
by unemancipated children against their parents for in- 
juries suffered in motor vehicle accidents is not retroactive. 
Schwartz v. U.S. Rubber. App. Div. ................. 169 

The doctrine of parental immunity is applicable to auto- 
mobile accidents occurring prior to July 10, 1970. Faul v. 
Dennis. Law Div. Mets eee 238 

Parental immunity is not among the defenses which 
must be pleaded affirmatively pursuant to R. 4:5-4. Faul 
v. Dennis. Law Div. .. BES 238 

Parental immunity involves a lack of a cause of action 
rather than a mere bar to asserting a claim; accordingly, 
it can be raised for the first time at trial and bars a claim 
for contribution against the parent. Faul v. Dennis. _ 
Div. seats se 38 

Where the mother has custody of her son, it is her re- 
sponsibility to raise him and determine what education is 
suitable for him under the circumstances. Limpert v. Lim- 
pert. App. Div. .. Ries 736 

A finding of emancipation of a young man upon his grad- 
uation from high school cannot be sustained where the boy 
has been admitted to college, the mother having custcdy 
does not consider him emancipated, and the parties’ in- 
come is sufficient to warrant continuance of support by the 
father until the boy completes his undergraduate work. 
Limpert v. Limpert. App. Div. Se 736 

The trend in New Jersey is toward including the expense 
of college education as part of child support where the 
child shows scholastic aptitude and the parents are well 
able to afford it. Limpert v. Limpert. App. Div. 736 

There is no primary right in children for the loss of a 
parent’s earnings as such or to any part of them. Mary 
Russell ete., et al v. Salem Transportation Co., Inc., et al. 


Sup. Ct. 1151 
Parole 
Volunteers In Parole Program Staff Report .. nad Dod 
U.S. Supreme Court Lays Down Due Process Rules For 
Parole Revocation Proceedings 755 


There is no constitutional requirement to provide a pa- 
rolee with counsel duting a parole revocation proceeding. 
State v. Morales and Morales v. N.J. State Parole Board. 
App DIV... «23: He 905 

Although a preliminary hearing and a notice of a hearing 
prior to revocation, required by Morrissey v. Brewer, were 
absent, revocation of parole is valid where the same re- 
sult would have been reached had said requirements been 
followed. State v. Morales and Morales v. N.J. State Parole 
Board. App. Div. se .. 905 

Parolee cannot re-litigate issues determined against him 
in other forums and a plea of guilty by parolee to charge of 
assault and battery committed while on parole is conclu- 
sive. State v. Morales and Morales v. N.J. State Parole 
Board. App. Div. .. .. ie 905 

Hearings, preliminary and final, are due process require- 
ments prior to parole revocation. State v. Morales and 
Morales v. N.J. State Parole Board. App. Div. 905 


Parties 

Judgment in quiet title action is not binding on those not 
parties to the action. Brighton Construction Inc. et al v. 
L & J Enterprises, Inc. et al. Chan. Div. 1211 


Patient and Physician 
The Consent Of The Patient, by John Robert Heher 1105 


€ 
Penalties 

A conviction for driving while impaired under N.J.S.A. 
39:4-50(b) may be deemed a subsequent offense to a con- 
viction for driving under the influence of liquor under sub- 
section (a) of the present statute or to a conviction under 
the statute before it was amended. State of N.J. v. Sturn. 
App. Div oe Sows 507 

A person convicted of driving while impaired under N.J. 
S.A. 39:4-50(b) may be sentenced as a second offender by 
reason of his conviction in 1963 for drunken driving. State 
of N.J. v. Sturn. App. Div. Se git ee 507 


Pension Plans ; 

A provision in a pension or profit sharing plan for the 
forfeiture of a former employee’s rights thereunder if he 
engages in competition with the company is enforceable 
without consideration of the public policy against unrea- 
sonable non-competitive restrictive covenants. Evo v. Jo- 
mac, Inc. Law Div. e ee ... 462 

The reservation of a right to amend by the employer in a 
pension plan, followed by a forfeiture provision adopted by 
amendment after the commencement of employment, is 
valid, but bars recovery of accrued benefits only if the 
right to amend is unlimited. Evo v. Jomac, Inc. Law 
Div. te ih a 462 

Where the reservation of a right to amend a pension plan 
assured employees that no such amendment would deprive 
participants of accrued benefits, an amendment to the plan 
to insert a forfe:ture provision for competitive activity ap- 
plies only to benefits credited to the employee subsequent 
to the date of amendment. Evo v. Jomac, Inc. Law Div. 462 

Contributions made pursuant to a collective bargaining 
agreement by an employer to a Union pension fund on 
behalf of eligible employees may be retained by the fund 
after the employees, before acquiring any vested rights to 
same, change job classifications making them ineligible 
for a Union pension. Shallcross Express v. Local 478 Pen- 
sion Fund. Law Div. 5 ana 650 

It is the obligation of trustees of a Union pension fund 
to determine prior to the acceptance of any contributions 
that the contributions were made on behalf of eligible em- 
ployees. Shallcross Express v. Local 478 Pension Fund. 
Law Div. S% Ad 3 ve 650 

Where an employer continued to make payments to a 
Union pension fund on behalf of certain employees who 
were no longer eligible to receive Union pension fund bene- 
fits, the employer is entitled to a return of all such moneys 
paid to the fund after the particular employees lost their 
eligibility. Shallcross Express v. Local 478 Pension Fund. 
Law Div. Bs he s 650 
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Pensions 

The fact that decedent died at home does not preclude a 
determination that he ‘‘lost his life while on duty,” within 
the intent of N.J.S.A. 43:16-4. Mur phy v. Div. of Pensions. 
App. Div. 2 

At Police and Firemen’s = Pension ‘Fund hearings all evi- 
dence questions are controlled by the Administrative Pro- 
cedure Act, N.J.S.A. 52:14B-10, not by the judicial rules of 
evidence. Murphy v. Div. of Pensions. App. Div. 2 

A first wife claiming entitlement to a widow’s pension 
against a woman who entered into a later ceremonial mar- 
riage with the decedent cannot rely merely on the invalid- 
ity of a foreign divorce obtained by decedent, but must also 
affirmatively prove by clear and convincing evidence (1) 
that neither she nor decedent were disqualified to marry, 
and (2) that her marriage was not dissolved in any juris- 
diction where either she or decedent might have resided 
from the date of their marriage to the date of the second 
marriage. Stuerze v. State of New Jersey, Div. of Pensions. 
App. Div. sie a 870 


Planning 
Municipality may not charge developer entire cost of in- 
stalling water mains when other homeowners in similar 
situations receive similar benefits without charge. Deer- 
field Estates, Inc. v. Twp. of East Brunswick. Sup. Ct. 151 
It is not necessary that a member of a Planning Board 
be present at every session at which a matter is discussed 
before he may vote on it, so long as testimony at hearings 
he does not attend is transcribed for his consideration 
‘lington Associates v. Township Council of Parsippany- 
Troy Hills. App. Div. *. 298 
There is no statutory basis for an appeal to { the governing 
body from the approval of a site plan by a planning board. 
Arlington Associates v. baiainisii Council of Parsippany 
Troy ‘Hills. App. Div. es 298 
A planning board should make specific and detailed fac- 
tual findings upon which it bases its ultimate determination 
of an application for tentative approval of a proposed 
subdivision. Hamlin et ano v. Matarazzo et al. Law Div. 850 
All drainage problems must be considered and their reso 
lution included as a general condition in any tentative ap- 
proval of a proposed § subdivision granted by a planning 
board under the Municipal Planning Act. Hamlin et ano v. 
Matarazzo et al. Law Div. Si . 850 
When adjudicating an appeal from a planning board’s 
tentative approvai of a plat, the governing body must pro- 
vide a hearing and state its findings and reasons. Hamlin 
et ano v. Matarazzo et al. Law Div. 850 
‘Low Density’ Demand Thwarts Sound Growth, by Ste- 
PUGH SUSSHAR. cco ceo aise hae sseninisle «nieuwe Sagaes 1359 


Plea Bargaining 
Notice To The Bar Re: 
and Indictment Section 
Sound judicial administration as well as elementary prin- 
ciples of fairness require that an agreement between the 
judge and the defense that defendant would be permitted 
to withdraw his guilty plea if the judge determined to im- 
pose a custodial sentence be honored. State v. Theurer. 
App. Div. .. 370 
A judge should not tak <e . part in discussions between the 
prosecutor and defense counsel relating to pleas and sen- 
tences. State v. Theurer. App. Div. 370 
A defendant is entitled to assurance that after a plea 
bargain has received final judicial sanction it will be car- 
ried out according to its terms. State v. Thomas. Sup. 
Ch. « 851 
Where a defendant justifiably anticipated that by plead- 
ing guilty to atrocious assault and battery, and then serving 
whatever sentence might be imposed, he could not there- 
after be charged with murder if his victim subsequently 
died, the defendant is entitled to the benefits of his plea 


Essex Prosecutor’s Complaint 
1 


bargain. State v. Thomas. Sup. Ct. : 851 
Pleading 

New Forms Of Divorce Judgment Suggested, by Saul 
Tischler, Standing Master, N.J. Supreme Court .. 169 


Parental immunity is not among the defenses which must 
be pleaded affirmatively pursuant to R. 4:5-4. Faul v. Den- 
nis. Law Div. 238 

Parental immunity involves a lack of a cause of action 
rather than a mere bar to asserting a claim; accordingly, 
it can be raised for the first time at trial and bars a claim 
for contribution against the parent. Faul v. Dennis. Law 
Div. 238 

In dealing with the legal sufficiency of a an n amended com- 
plaint, the plaintiffs are entitled to a liberal interpretation 
of its contents and to the benefits of all its allegations and 
the most favorable inferences which may reasonably be 
drawn from them. Young et al v. Gilbert et al. Law 
Div. ram feo 1306 


Police 

A special order of the Newark Police Department regu- 
lating the length and style of policemen’s facial hair is 
valid since it is within the scope of the City’s power to cre- 
ate a uniformed police force. Akridge et al v. Barres. 
Chan. Div. - x) 463 

The killing of a police officer in the execution of his duty 
is murder in the first degree only if there is an intent to kill. 
N.J.S. 2A:113-1. State v. Madden. Sup. Ct. . .. 951 

Unlawful act resulting in death to police officer in execu- 
tion of duty is murder in the second degree if there is an 
intent to inflict any injury on him, however slight. N.J.S. 
2A:113-1. State v. Madden. Sup. Ct. .... ae 951 


Policemen 

N.J.S.A. 40A:14-134 is constitutional since it is the legis- 
lature’s prerogative to decide what amount municipalities 
may agree to pay to policemen for overtime work. N.J. 
State Police Benevolent Ass’n, et al v. Irvington. App. 
Div. ae ie ila ne 1351 


Policemen and Firemen 


Residency requirements for police and firemen are con- 
stitutional. Krzewinski v. Kugler. U.S.D.C. 239 


Police Reports 

The portions of a police witness’ report to be disclosed 
to defense counsel for cross-examination may properly be 
limited to the portions relating to the activities of the wit- 
ness bearing on the subject of his direct examination; notes 
of reports made by other investigating officers are properly 
excludable. State of New Jersey v. Farrow. Sup. Ct. . 997 


Polygraph Tests 
It is error to admit evidence of the results of a polygraph 
test or of defendant’s offer to take the test, or any other 
reference to such tests even though defendant acquiesced 
therein. State v. McDavitt. App. Div. bot 150 
Federal Court Admits Polygraph Test ss . ANS 


Possession of Firearms 

The possession in an automobile of a hunting weapon 
without a New Jersey Firearms Identification Permit, 
does not constitute an offen se for an out-of-state driver who 
possesces a valid permit in another state, in the absence 
of something more by way of misconduct. State v. Hatch. 
Law Div. a oF va 171 


Post-Conviction Relief 
A post-conviction } 
titute for an appeal 
dimension, once decided, 
State v. Trantino. Sup. Ct. 
The determination as t 
represented by 
waived counsel) should 
than a stipulation. State 
Post-conviction relief 
filed within 5 years afte 


yroceeding may not be used as a sub- 
and an issue, even of constitutiona! 
may not be relitigated thereby 
o 39 
» whether a defendant was in fact 
nel at prior prosecutions (or had 
| be based upon testimony rather 
v. Koch. App. Div. 293 
application is time-barred unless 
conviction, unless petition alleges 








facts showing delay was due to excusable neglect. R. 3:22- 
12. State v. Morales and Morales v. N.J. State Parole 
30ard. App. Div. 905 


Contention that verdict was . againal the weight of the 
evidence is not available in post-conviction relief applica 
tion, only in a direct appeal. State v. Morales and Morales 
v. N.J. State Parole Board. App. Div. .. 905 


Power of Attorney 

A power of attorney 
to act for the principal, 
State v. William D. Kennedy. Sup. Ct. 





s an authorization to the attorney 
it is not an instrument of gift. 
. .1209 


Preemption 
Occupations exempt from cover age by the terms of the 
Federal Fair Labor Standards Act are not necessarily pre- 
cluded from coverage by the New Jersey Wage and Hour 
Law by the doctrine of preemption. State v. Comfort Cab. 
Law Div. 186 
The Federal Fair Labor Standards Act specifically pro- 
hibits its preemption of any State minimum wage or maxi- 
mum hour/overtime provision more favorable to the em- 
ployee than that prescribed by the Federal Act. State v 
Comfort Cab. Law Div. ; Ae 186 
Neither existing State legislation nor “the current Fed- 
eral economic stabilization program have so preempted 
the field of rent regulation as to bar a municipality from 
establishing a rent leveling system. es v. Bor- 
ough of Fort Lee. Chan. Div. - 758 
There was no intent by the legislature in enacting N.J. 
S.A. 2A:15A-3 and 4 to bar more restrictive municipal 
ordinances on the sale of meat. Gold and Goldstein v 
Trenton and Fundin v. Lawrence. App. Div. 1246 


Prepaid Legal Services 
Prepaid Group Legal Services Approved By State Bar 


Trustees .. 169 
Preliminary Report Of E manuel Honig On Prepaid Group 
Legal Services es 192 
Landmark Legal Service Agreement. 3 .- 2065 


Presumptions 
A Trial Lawyer Utilizes The Concepts Of Judicial Notice 
And Presumptions, by Fred Freeman . 81 
Where a trucking company had leased a tractor from its 
driver-owner by written instrument, a presumption arises 
that the driver is operating th vehicle as the agent of such 
lessee. Bartell v. Razzano. App. Div... bg -. 545 


Price Control 
Price Commission Rules On Professional Fees 64 
The business of producing and distributing milk is 
affected by a public interest and subject to governmental 
ee including price-fixing. Garden State Farms, Inc. 
. Mathis. Sup. Ct. ; 974 
Although New Jersey’s milk control law was enacted to 
meet an emergency, the law was intended as a permanent 
measure to maintain a healthy and orderly industry and to 
protect consumers. Garden State Farms, Inc. v. Mathis. 
Sup. Ct. 974 
The record on the hearings on Order 69-1, setting mini- 
mum retail milk prices, supports the Director’s determina- 
tion as to the need for further controls and also the basis 
and extent of the regulation ae Garden State 
Farms, Inc. v. Mathis. Sup. Ct. a 974 
Minimum milk prices need not be based on the claimed 
lower costs of vertically integrated ‘‘jug store’ dealers. 
Garden State Farms, Inc. v. Mathis. Sup. Ct... 974 
Principal and Agent 
Whether distributor of vacuum cleaners is liable to cus- 
tomer assaulted by door-to-door salesman for negligence 
in selecting as its representative to sell its vacuum cleaners 
a person whom the distributor should have known had vici- 
ous propensities is a novel issue to be decided only on a full 
trial record. Bennett v. T & F Distributing Co., et als. 
App. Div. ss 71 


Prior Convictions 
The use of a defendant’s uncounseled prior convictions 
to attack his credibility at trial impairs his rights under 
the 6th and 14th Amendments. State v. Koch. App. Div. 293 
The Burgett-Tucker rule is available to any defendant 
whose conviction was not final on November 13, 1967, the 
date of the Burgett decision. State v. Koch. App. Div. 293 
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Priorities 

A common law artisans lien on a motor vehicle is su- 
perior to a security interest which is prior in‘time. Bruce 
G. M. Diesel v. Associates Fin. Sve. Co. Law Div. ... 394 


Prisons 

Although wide discretion is vested in prison authorities 
for the proper maintenance and functioning of their insti- 
tutions, such discretion is not absolute and is subject to 
prisoner’s rights of due process and — protection. Ur- 
bano v. McCorkle. U.S.D.C. 3 

The duty of care imposed upon jailers | is simply the duty 
of care ordinarily formulated in negligence actions—a duty 
to employ the care of a reasonable and prudent person in 
the protection of prisoners against reasonably forseeable 
risks generally; actual notice of a known propensity for 
violence in another prisoner is not ania Harris v 
State, et al. App. Div. as ; 415 


Privilege 

A newspaperman waives his privilege under N.J. Evi 
dence Rule 27 if his story reveals the name of his source 
and part of the information he received in confidence. In 
the Matter of Peter Bridge. App. Div. 998 


Probable Cause Hearings 
Probable Cause Hearings—When required, how to be 
held ise wis *e 345 


Probation 

The costs of prosecution which may be imposed as a con- 
dition of probation are only those costs authorized-by an- 
other statute. State v. Mulvaney. Sup. Ct. 2s 0% 

Whether costs of prosecution may be imposed as a con- 
dition of probation in excess of the costs taxable upon con- 
viction is a subject for the Legislature. State v. Mulvane; 
Sup. Ct. oe ne 894 


Procedure 
Where a bifurcated tort trial resulted in a liability judg- 
ment before the effective date of Rule 4:42-11(b), and the 
damages judgment was rendered after the effective date, 
the provisions of the rule apply and interest will be award- 
ed. American Metal Co. v. Fluid Chemical Co. Law Div. 
1326 


Process 

In malpractice action against doctor, now resident of 
Iran, based on acts occurring in New Jersey, court may 
order service of process to be made by serving defendant’s 
insurance company and by registered mail to defendant’s 
last known address. Muntz v. Smaily. App. Div. 170 

Service Of Process By Ordinary Mail, by Thomas E. 
Weinstock 731 

Where defendant had transferred title to vehicle fact 
that his license plates were still on vehicle at time of acci- 
dent does not alone have legal consequence of retention of 
title in him in case involving service under North Carolina 
non-resident motorists statute. James v. Francesco. Sup. 
Ct. - ; Saaery iad 1152 


Product Liability 
Where the failure to provide safety devices on a machine 
creates an unreasonable risk of harm and such safety 
devices can feasibly be installed by the manufacturer, the 
fact that he expects that the purchaser will install such 
devices does not absolve the manufacturer of strict lia- 
bility. Bexiga v. Havir Mfg. Corp. Sup. Ct. 481 
Where there is an unreasonable risk of harm to the user 
of a machine which has no protective device, the jury may 
infer that the machine was defective in design unless it 
finds that the incorporation by the manufacturer of a safety 
device would render the machine unusable for its intended 
purpose. Bexiga v. Havir Mfg. Corp. Sup. Ct... .. 481 
Contributory negligence is unavailable as a defense to 
either negligence or strict liability claims based on manu- 
facturer’s failure to provide safety devices where the as- 
serted negligence was the eventuality the safety devices 
were designed to guard against. — v. Havir Mfg. 
Corp. Sup. Ct. a WAS £ 481 
The failure of a manufacturer to provide ; a feasible safety 
device for a power punch press where such device was suit- 
able to every use to which the press could be put renders 
the manufacturer liable in strict liability or negligence. 
Finnegan v. Havir Mfg. Co. Sup. Ct. 486 
Neither the custom of the trade nor statutes requiring 
employers to provide safety devices on a dangerous ma- 
chine absolve the manufacturer from the duty to install 
feasible safety devices. Finnegan v. Havir Mfg. Co. Sup 
ct. F re 486 
Whenever evidence permits inference that the injury en- 
sued from a defect in the product, the issue of liability is 
for the jury. Corbin v. Camden Coca Cola Bottling Co. App. 
Div. 650 
Products available to public should be sturdy enough to 
withstand ordinary handling in the place where they are 
sold. Corbin v. Camden Coca Cola Bottling Co. App. Div. 650 
The Manufacturer’s Defense Of His Product, by F. Lee 
Campbell & Martin T. Crowder 713 
Transfused blood is a product and its transferal consti- 
tutes a ‘‘sale’. Brody v. Overlook a et al. Law 
Div. 1267 


Where blood contains serum hepatitis virus, it is in a 
‘‘defective condition unreasonably dangerous to the user or 
consumer’’, and the doctrine of strict tort liability applies. 
Brody v. Overlook Hospital et al. Law Div. 1267 
If jury finds that serum hepatitis virus was in blood trans- 
fused into a patient under hospital’s supervision and that 
patient died as a result of hepatitis, then strict tort liability 
must be applied to hospital. Brody v. Overlook Hospital 
re) A A) ee ene re erm ner ree 1267 
If jury finds that patient died of viral hepatitis, due to 
contaminated blood at any time partly under the control 
of a blood bank the theory of strict tort liability applies to 
the blood bank as well as the ene Brody v. Overlook 
Hospital et al. Law Div. . 1267 
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Prosecutors 

A trial judge must not permit a prosecutor in summing 
up to comment on facts not shown or reasonably inferable 
from the evidence in the case. State of New Jersey v. Far- 
rell. Sup. Ct. 5 759 

It is error to permit ‘the prosecutor to declare his person- 
al belief of a defendant’s guilt in such a manner that the 
jury may understand that belief to be based upon some- 
thing which the prosecutor knows outside the evidence. 
State of New Jersey v. Farrell. Sup. Ct. 759 

The function of a prosecuting attorney is not to convict, 
but to see that justice is done; it is his duty to refrain 
from going beyond the bounds of proper summation. State 
of New Jersey v. Farrell. Sup. Ct. ee 759 


Public Authorities 
The New Jersey Sports and Exposition Authority Law is 
constitutional. New Jersey Sports & Exposition Authority 
. McCrane. Sup. Ct... 526 
oh e Legislature may adopt a statute which binds future 
Pherae as to action which may alter an autonomous 
authority’s revenue sources. New Jersey Sports & Exposi- 
tion Authority v. McCrane. Sup. Ct. 526 
he provision in the New Jersey Sports and Exposition 
Law that the Legislature will not materially impair the 
Authority’s bonds is valid and binding on this and subse- 
quent Legislatures: Weintraub, C.J., Proctor, J. & Hall, J., 
dissent. New Jersey Sports & Exposition Authority v. 
McC rane. Sup. Ct. 526 
Before the site for the proposed Hackensack Meadow- 
lands sport complex is approved, there must be a hearing 
on the environmental considerations before the Meadow- 
lands Commission and Department of Environmental Pro- 
aang upon public notice. New Jersey Sports & Exposi- 
ion Authority v. McCrane. Sup. Ct. 526 
The New Jersey Sports and Exposition Authority Law is 
constitutional. New Jersey Sports & Exposition Authority 
v. McCrane. Law Div. - .. 526 
Construction and maintenance of a sports and exposition 
complex is a valid public purpose and a proper govern- 
mental fun tion. New Jersey _— & Exposition Authority 
v. McCrane. Law Div. 526 


Public Contracts 

It is legally proper for a municipality to reserve unto it- 
self the right to reject all bids for public work. M. A. 
Stephen Construction Co., Inc. v. Borough of Rumson. 
App. Div. 

The mandate of N.J.S.A. 40:50-1 to award a ‘public con- 
tract to the lowest responsible bidder cannot be evaded by 
arbitrary or unreasonable action on the part of the munici- 
pality. M. A. Stephen Construction Co., Inc. v. Borough of 
Rumson. App. Div. 66 

In exercising its contr actually reserved right to reject all 
bids, a municipality must act in good faith and for sound 
public reasons. M. A. Stephen Construction Co., Inc. v. 
Borough of Rumson. App. Div... 66 

A low bidder is entitled to be heard by the public author- 
ity before his bid is rejected. M. A. Stephen Construction 
Co., Inc. v. Borough of Rumson. App. Div. .. .. 66 

Query as to what legal remedies a low bidder may have 
if the municipality acted wrongfully in rejecting his bid? 
M. A. Stephen Construction Co., Inc. v. Borough of Run:- 
son. App. Div. = 66 

A municipal utilities authority. is a contracting unit sub- 
ject to the requirements of the Local Public Contracts 
Law, N.J.S.A. 40A:11-1 et seq., and any provision in its 
bidding documents contrary to that statute is invalid. 
Harms v. Monroe. Law Div. .. 370 

An improper award of a public contract to one other 
than the low bidder does not entitle the low bidder to a 
recovery of damages from the public body. M. A. Stephen 
Construction Co., Inc. v. Borough of Rumson. Law Div. 371 

Commissioner of Transportation has power to bar a 
corporation owned and controlled by an individual con- 
victed of bribery from contracting with the State and 
from supplying materials to contractors performing State 
contracts. Trap Rock Industries, Inc. et al v. Kohl. App. 
Div. 807 

Commissioner of Tr ansportation has no power to prevent 
individuals or corporations from participating in municipal 
or county work, whether by contracting, subcontracting or 
supplying materials. Trap Rock Industries, Inc. et al v. 
Kohl. App. Div. .. os aS 807 


Public Defender 

A public defender does not have judicial immunity and 
does not act under color of state law and is subject to ac- 
tions for malpractice as any other attorney. U.S. v. 
Blacker. U.S.D.C. Sees ne 111 


Public Employees 
Public employees have the right to refrain from Union 
activity and there is no legislative authorization for an 
agency shop in public employment. N.J. Turnpike Em- 
ployees’ Union v. N.J. Turnpike Authority. Chan. Div. 55 
The Fifth Amendment privilege against self-incrimina- 
tion does not bar prosecution for misconduct in office based 
upon charges that a detective initially failed to report a 
fight in a tavern and subsequently filed a written report 
falsely denying his presence in the tavern at the time of 
the fight. State of New Jersey v. Falco. Sup. Ct. .. 715 
The Fifth Amendment does not insulate from criminal 
charges a public employee who fails to file a required re- 
port or who submits a false official report. State of New 
Jersey v. Falco. Sup. Ct. : 715 
A public employee who fears dismissal because of pre- 
vious misconduct if he submits a required report disclosing 
such misconduct cannot claim duress as a defense to a 
charge of filing a false report; he can and should avoid this 
dilemma by quitting his employment. State of New Jersey 
v. Falco. Sup. Ct. .... sae 715 
Where an allegedly false official report is a constituent 
element of the crime, the report is not a ‘“‘confession’’ 
requiring the trial court to make a preliminary finding as 
to its voluntariness. State of New eae * v. Falco. Sup. 
Ct. se ENE Seat eee 


Publicity 
Statement Of Principles And Guidelines For The 7 
ing Of Criminal Procedures ' 


Public Health 
To the extent that recognized public health activities are 
defined and minimum standards for their performance 
established at the state level, these decisions are binding 
on local boards of health. Young v. Board of Health. Sup. 
CE 76u 
Where a policy decision in the field of public health has 
been made at the state level, the proper function of local 
boards of health is to implement and carry out such de- 
cisions. Young v. Board of Health. Sup. Ct. ws nao AOU 
Where a general rule or declaration of policy has already 
been made, its particular implementation by a board of 
oy 1lth will normally take the form of a resolution. Young 
. Board of Health. Sup. Ct. .. 766 
"ieeal boards of health can request by resolution that 
their supplier of drinking water supply water having a 
fluoride content in accordance with standards promulgated 
by the Commissioner of the Department of Environmental 
Protection and his setae: cnenbecnie Young v. Board 
of Health. Sup. Ct. . J 760 


Public Housing 

Tenants of low-rent housing projects managed by a 
municipal housing authority may not be evicted without 
compliance with the requirements of HUD regulations and 
the due process principles of Goldberg v. Kelly. Lee v. 
Housing Authority of the id of Elizabeth. Union County 
Dist. Ct. 507 

Low-rent public housing tenants may “not be evicted 
without being afforded an evidentiary hearing at the ad- 
ministrative level as well as the protection of court pro- 
ceedings. Lee v. Housing Authority of the City of Elizabeth. 
Union County Dist. Ct. 507 

Non-compliance of municipal ‘housing authority lease with 
requirements of due process and HUD regulations renders 
the lease unenforceable. Lee v. Housing Authority of the 
City of Elizabeth. Union County Dist. Ct. 507 


Public Officers 
The position of police lieutenant is incompatible with 
holding office as a member of the city council in a munici- 
pality operating under Council-Manager Plan C of the 
Faulkner Act. Kaufman vy. Pannuccio. App. Div. 1107 
One holding the position of guidance counselor in a mu- 
nicipal school system administered by an elected board of 
education is not disqualified, on the ground of incompati- 
bility, from holding office simultaneously as a member of 
the governing body of the same municipality. Kaufman v. 
Pannuccio. App. Div. ....... 1107 
The common law doctrine of incompatibility prohibits 
city commissioners from holding the additional positions 
of police sergeant, secretary of board of assessors or ad- 
visor of veterans’ affairs. O’Connor, etc. v. Calandrillo, 
etc. Law Div. 65 
Where city commissioners are ‘appointed to incompatible 
positions, the appointments should be vacated. O’Connor, 
etc. v. Calandrillo, etc. Law Div. 65 
Actions of commissioners in creating ‘dual positions for 
themselves were not in good faith and hence salaries re- 
ceived from appointed position while commissioner must 
be refunded. O’Connor, etc. v. Calandrillo, ete. Law Div. 65 
The fact that N.J.S.A. 40:14A-5 allows a member of the 
governing body to be appointed by that governing body 
as a member of the sewerage authority does not validate 
such an appointment where the interested member cast 
the essential vote for his appointment. Twp. Committee of 
the Twp. of Hazlet, Monmouth County, et al v. Morales, et 
al. Law Div. ‘414 
As a matter of public policy, a a public official i is disquali- 
fied by self-interest from voting on his own appointment to 
a public office or position, regardless of the nature of that 
job. Twp. Committee of the Twp. of Hazlet, Monmouth 
County, et al v. Morales, et al. Law Div. .............. 414 
An individual may at one and the same time hold the 
office of member of a board of education of one school dis- 
trict and be employed as a teacher in another school dis- 
trict. Jones, et al v. Kolbeck, et al. App. Div. .. 611 
The test as to whether a person may hold two offices or 
an office and a position at the same time is incompatibility 
in the functions or duties of the two rather than a mere 
possibility of conflict of interest. Jones et al v. Kolbeck et 
al. App. Div. 611 
Membership in a professional ¢ or ‘labor organization does 
not disqualify one from holding public office merely be- 
cause the organization may have views about the duties of 
the office. Jones et al v. Kolbeck et al. App. Div. 611 
The fact that the Securities Bureau Chief serves at the 
pleasure of the Attorney General, N.J.S.A. 49:3-66, does not 
imply a power to supersede him temporarily and empower 
a stranger to act in his place for a specific case only. F. S. 
Donahue et al v. Kugler et al. App. Div. . .. eos 5 
The death of a nominee for Mayor shortly before the 
general election and his receipt of the high vote at that 
—— create a vacancy in the office of Mayor. Bogdanove 
. Mayor etc. App. Div. .. 854 
A vacancy in the office of Mayor caused by the death of 
the nominee elected before taking office should be filled at 
the next general election pursuant to N.J.S.A. 19:3-29, with 
the one so elected taking office on the Monday following the 
election. Bogdanove v. Mayor etc. App. Div. 854 
Under N.J.S.A. 40:87-15 a municipality can only appoint 
the officers designated therein for a term of 1 year. Bial- 
kowski v. Ridgefield. App. Div. .. 866 
A municipality cannot by ordinance negate a statute 
limiting the term of a public officer. Bialkowski v. Ridge 
field. App. Div. .. ... 866 
The holder of an exempt fireman’s certificate does not by 
virtue thereof acquire tenure in an office, appointment to 
which is for a fixed or stated period of time. Bialkowski v. 
Ridgefield. App. Div. .. 866 
Appointed positions must be vacated where incompatible 
with elective offices held by the appointees and the ap- 
pointees must repay to the municipality all compensation 
received incident to the appointed positions. O’Connor et 
als v. Calandrillo et als. App. Div. ........... . 1246 


Public Records 

Property record cards prepared by a local tax assessor 
are not public records within the Right to Know Law and 
hence not available for inspection by the public under that 
law. DeLia et al v. Kiernan. App. Div. .. acest oe 


Public Utilities 
The Board of Public Utilities Commissioners has au- 
thority to suspend an increase in the rates charged by a 
county for a solid land fill site it offers to private users as 
well as to municipalities. Bergen County v. Dept. of Public 
Utilities Of Nid App EDIVS. co... on wenn neencs faces hye 8 
“Interest Coverage On ane Debt Securities’’, by - 
TUAW. BRIERE ccc vu cere Arn Oan at awa enrere 201 
The PUC may not wanes: fix the rate of return of a 
utility on the basis of affording operating income at least 
twice the interest payable on the utility’s indebtedness. In 
re Princeton Water Company. Sup. Ct. i 807 
In considering an application for a rate increase by a 
substantially wholly-owned subsidiary, the PUC should use 
a consolidated approach and may fairly consider the par- 
ent’s investment in its subsidiary to be related to the ratio 
of equity to debt in the parent. In re Princeton Water Com- 
TOAMV MUO ts ccs ccr ciccteos te clans 4 apo sie oer ee ene oe 807 
N.J.S.A. 48:19-17 does not authorize the Board of Public 
Utilities to grant private water company a franchise after 
the municipality and municipal utilities authority has re- 
fused to do so. South Lakewood Water siectiad v. Brick 
Township. Sup. Ct. . 867 
Claimants against a utility company for damages result- 
ing from a gas explosion have a right to inspect the records 
and reports of the PUC, including the staff report and the 
utility company’s report, under the common law right of 
inspection and the Right to Know Law. Irval Realty, Inc., 
et al v. Board of Public Utilities of State of N.J. Sup. Ct. 906 


Quiet Title 

Judgment in quiet title action is not binding on those not 
parties to the action. Brighton Construction Inc. et al v. 
L & J Enterprises, Inc. et al. Chan. Div. 1211 

Plaintiffs in a quiet title action cannot prove their claim 
of title by relying on the weakness of defendant’s title but 
rather must establish their own superior right and title to 
the property. Brighton Construction Inc. et al v. L & J 
Enterprises, Inc. et al. Chan. Div. Sian cobs 1211 

Defendant in quiet title action cannot assume a factual 
position inconsistent with that taken by predecessor in 
title in prior quiet title action involving same property. 
Brighton Construction Inc. et al v. L & J Enterprises, Inc. 
et al. Chan. Div. See Sea tete 1211 


Railroads 

Whether defendant railroad was negligent in not clearing 
the undergrowth around a switch or in not installing a more 
visible indicator is a wid question. Wicks v. Central Rail- 
road of N.J. Sup. Ct. ee 1351 


Railway Labor Act 

The Railway Labor Act requires good faith bargaining 
and a strike following a union’s failure to bargain in good 
faith can be enjoined but the court will not lightly use its 
power to do so. Erie Lackawanna eititiieall Company v. 
Lighter Captains Union. U.S.D.C. .. ‘ vere AOU 


Real Estate Brokers and Agents 
“ Regulation of Real Estate Commission requiring all ap- 
plicants for licenses and present holders of licenses to be 
finger-printed is valid. Hamilton v. New Jersey Real Estate 
Commission, etc. App. Div. dente ee 8 
Where seller wrongfully revokes exclusive listing, the 
broker’s remedy is an election between considering the 
contract rescinded and suing for actual damages or suc- 
cessfully performing the contract and receiving the agreed 
compensation. Barry Norman Agency, Inc. v. Elias. Law 
Div; «. ... 50 
A broker who makes no ‘effort to advertise or show the 
property is not entitled to a commission on his exclusive 
listing agreement merely because a sale was effected dur- 
ing the time of the agreement even if the seller’s revoca- 
tion of the agreement was wrongful. Barry Norman Agen- 
cy, Inc. v. Elias. Law Div. Se .. 50 
Employees of land holding corporations who solicit pros- 
pective customers by telephone for later interviews with 
lot salesmen must be licensed under N.J.S. 45:15-1 et seq. 
Boise Cascade Home & Land Corporation v. The Division 
of New Jersey Real Estate Commission and enue of 
Insurance. Chan. Div. be . 1327 


Real Property 
Absence of language creating a right of reentry or a 
possibility of reverter defeats a claim that the deed was 
for a fee simple determinable or subject to a condition 
subsequent. Hagaman v. Bd. of Education of Woodbridge. 
111) ofa | 1 a Oa me et Re oe ee iy ere 67 
Unexplained delay of five years with knowledge of alleged 
deficiency in final decree of foreclosure before seeking re- 
lief therefrom, with resultant prejudice to purchasers of 
the property, estops plaintiff from obtaining relief. Harvey 
v. Orland and Solomon and Romanelli. App. Div. 170 
Where husband counter-claimant was awarded divorce 
on wife’s desertion, the marital home had been acquired 
and maintained solely from his earnings and savings, she 
is younger, healthier and abler to make a better way for 
herself and is planning remarriage, wife will be divested 
of her interest in the marital home and fee simple title will 
be granted to the husband. Sanders v. Sanders. Chan. 
Div. : ar 237 
A divorced husband whe i is ; awarded fee simple to the 
marital home, free and clear of all claims of his ex-wife, 
should execute and deliver to her an agreement to indem- 
nify and save her harmless from any liability under the 
purchase money bond and mortgage which she executed 
on the original nae of title. Sanders v. Sanders. 
Chan. Div. Braet. Ses eater icdlave Se encey sagt etd 237 








Real Property, Cont’d 
A grant by the State to a railroad of two five-foot strips 
of land on the banks of a tidal stream with a right to fill in 
between those tracts to accommodate the roadbed of the 
railroad did not divest the State of title to the bed of the 
stream. Garrett v. State. Chan. Div. ... 415 
The artificial diversion and filling in of a stream bed is 
an artificial avulsion; such action does not vest title to the 
stream bed in the abutting owner under the doctrines of 
accretion or reliction since the change is neither gradual 
nor imperceptible. Garrett v. State. Chan. Div. . . 415 
Judgment in quiet title action is not binding on those not 
parties to the action. Brighton Construction Inc. et al v. 
L & J Enterprises, Inc. et al. Chan. Div. mS 1211 
A quitclaim deed is not the proper vehicle to transfer to 
a private individual or corporation, even one not for profit, 
a municipality’s interest in land dedicated as a public 
right of way and the quitclaim deed is not an abandonment 
by the municipality of the public rights to the property. 
Brighton Construction Inc. et al v. L & J Enterprises, Inc. 
et al. Chan. Div. .. 1211 
Plaintiffs in a quiet title action cannot prove their claim 
of title by relying on the weakness of defendant’s title but 
rather must establish their own superior right and title to 
the property. Brighton Construction Inc. et al v. L & J 
Enterprises, Inc. et al. Chan. Div. =. 1211 
Defendant in quiet title aclion cannot assume a iactual 
position inconsistent with that taken by predecessor in 
tiile in prior quiet title action involving same property. 
Brighton Construction Inc. et al v. L & J Enterprises, Inc. 
et al. Chan. Div. = a res 1211 
Where a party to the dispute is a public body or one 
seeking to establish a right in the public to use lands 
claimed to have been dedicated or a proper successor in 
interest to the public body, such a situation may be a factor 
warranting resolving the doubt in favor of finding a margin- 
al highway. Brighton Construction Inc. et al v. L & J 
Enterprises Inc. et al. Chan. Div. : 1211 
Owner of a lot adjacent to non-marginal highway who 
can trace title back to dedicator of highway is presumed 
to take naked fee only to center of street but owner of lot 
adjacent to marginal highway is presumed to take naked 
fee in the entire bed of the highway. Brighton Construction 
Inc. et al v. L & J Enterprises, Inc. et al. Chan. Div. 1211 
Where, during unity of ownership, a part of the land is 
utilized for the benefit of another part, a quasi-easement 
axists. Cale v. Wanamaker. Chan. Div. . 1326 
For an implied grant of a quasi-easement to arise upon 
conveyance or severance of ownership, a permanent and 
obvious servitude must have been imposed on one part of 
the estate in favor of another part and it must have been 
in use at the time of severance and have been necessary 
for the reasonable enjoyment of the other part. Cale v. 
Wanamaker. Chan. Div. 1326 
A way of necessity arises w here there is a conveyance of 
a part of a tract of land which is wholly surrounded by 
lands which the grantor retains or by the grantor’s land 
and lands of strangers. Cale v. Wanamaker. Chan. 
Div. 1326 
If, at one time, there has been a unity of title, the right 
to a way of necessity may lie dormant through several 
transfers of title and pass with each transfer and be exer- 
cised at any time. Cale v. Wanamaker. Chan. Div. 1326 
The public policy underlying a way of necessity favors 
the full utilization of land and the presumption that the par- 
ties do not intend that the land conveyed be rendered unfit 
for occupancy. Cale v. Wanamaker. Chan. Div... ..1326 
Access to grantee’s lands by way of Barnegat Bay is not 
such access as will bar imposition of way of necessity over 
grantor’s other lands. Cale v. Wanamaker. Chan. Div. 1326 
An action for damages based on obstruction of a right of 
way easement lies in tort. American Metal Co. v. Fluid 
Chemical Co. Law Div. donee 
An easement is a property right which cannot be taken 
away without observing constitutional rights. American 
Metal Co. v. Fluid Chemical Co. Law Div. 1326 
A right of way easement is a legal interest in land as dis- 
tinguished from a restriction resulting from a restrictive 
covenant, which is but a creature of equity arising out of 
contract. American Metal Co. v. Fluid Chemical Co. Law 
Div. 1326 


Realty Transfer Fee 


The requirement of N.J.S. 46:15-7 for payment of a fee, 
at the time of recording a deed, of 50 cents for each $500 
of consideration recited in the deed, means all considera- 
tion involved at the time of recording even though some 
portion of the consideration may in the future be waived 
or diminished. Martin Luther King Living Memorial Foun- 
dation v. Register of Essex Co. Div. of Tax Appeals 871 


Recalls 

Petitions nominating candidates to run against specified 
incumbents in a recall election are not invalid, though the 
candidates actually must run against all comers for any 
vacancy. Musto v. Leone. S. Ct. .... : . 371 

Petitions opposing recall suffice to nominate the incum. 
bents for any a created bid the recall. Musto v. 
Leone. S. Ct. ) : Be 371 


Recording 

The requirement of N.J.S. 46:15-7 for payment of a fee, 
at the time of recording a deed, of 50 cents for each $500 
of consideration recited in the deed, means all consider- 
ation involved at the time of recording even though some 
portion of the consideration may in the future be waived 
or diminished. Martin Luther King Living Memorial Foun- 
dation v. Register of Essex Co. Div. of Tax Appeals 871 


Recoupment 

Recoupment differs from set-off in that it must grow out 
of the same identical transaction that furnishes the plain- 
tiff’s cause of action. Gibbins v. Kosuga. Law Div. 1307 

No affirmative judgment can be had for recoupment, 
while an affirmative judgment may be had for set-off in 
any amount to which the defendant establishes his right 
over and above the amount of ee claim. Gibbins v. 
Kosuga. Law Div. 1307 


Referendums 

A County Clerk should not place a zoning proposition on 
the ballot if the time requirements of N.J.S.A. 19:37-1, a 
request by the governing body to the Clerk for the proposi- 
tion sixty (60) days before the election and a supporting 
petition thirty (30) days before the election, have not been 
met. Eatontown v. Danskin. App. Div. 1152 

A Borough Council resolution and citizen’s petition are 
not substantial compliance with N.J.S.A. 19:37-1 if not pre- 
sented to the County Clerk within the time limits of that 
statute. Eatontown v. Danskin. App. Div. . 1152 


Reformation 
A county district court may grant reformation of a con- 
tract to exclude a recapture clause which was not called 
to the attention of and understood by the buyer. Grossman 
Furniture Co., Inc. v. Pierre. Essex County Dist. Ct. .. 629 
Where gasoline service station dealer substantially per- 
forms his obligations to the oil company under a dealer 
agreement, the agreement is subject to the implied cove- 
nant that it would be renewed, and where the oil company 
attempts to terminate and evict, the agreement will b: 
reformed to restrict the right of termination and to fix 
future rents at the then prevailing rental schedule foi 
other of the oil company’s stations similarly situated. Shell 
Oil Company v. Marinello. Law Div. oe 883 
Refuse Disposal 
A borough ordinance prohibiting a commercial scavenger 
frow dumping refuse, originating in resident businesses in 
> borough’s disposal s is not an unconstitutional dis- 
Ci riminati on against an individual scavenger, and is a rea- 
onable exercise of police power, when the record shows 
that the borough previously had been unable to keep its 
sanitary condition, needed to reduce their usage, 
and could not check the original point of origin of refuse 
brought in by commercial scavengers with customers in 
several boroughs. Leimpeter’s Disposal Service Inc. v. 
Mayor’s Council of the Borough of Carteret. Law Div. 1134 





sites, 


sites in 


Relief from Judgments 

A claimant who has made a timely application to reclaim 
some escheated prope rty can, more than 2 years after the 
filing of the escheat j dgment, present a claim for addition 
al escheated prop erty mistakenly omitted from the prio: 
eoehetin, State of New Jersey v. Public Service Elec- 
tric & Gas Company. Chan. Div. Pee a 611 

A motion for relief no an escheat judgment pursuant 
to R. 4:50 is not barred by the two-year limitation pericd 
of N.J.S.A. 2A:37-28 for th he reopening of an escheat judg- 
ment where the subject matter of the initial, timely claim 
was bond interest coupons and the subsequent claim is for 
the mistakenly omitted bonds to which the coupons related. 
State of New Jersey v. Public Service Electric & Gas Com- 
pany. Chan. Div. ue re 611 


Religion 

The N.J. Educational Facilities Authority Law is valid, 
but a facility financed thereunder may not be used for 
sectarian instruction or as a place for religious worship 
even after the Authority is repaid and no college may par- 
ticipate if it restricts entry on racial or religious grounds 
or requires all students to receive instruction in the tenets 
of a particular faith. Clayton v. Kervick. Sup. Ct. 67 

Whether other religious precepts or practices, unrelated 
to the immediate use of the facility, disqualify a college 
from the benefits of N.J.S.A. 18A:72A-1 must await further 
clarification by the U.S. Supreme Court on the church-state 
issue. Clayton v. Kervick. Sup. Ct. .... ye @e 


Remedies 

Recoupment differs from set-off in that it must grow out 
of the same identical transaction that furnishes the plain- 
tiff’s cause of action. Gibbins v. Kosuga. Law Div. 1307 

No affirmative judgment can be had for recoupment, 
while an affirmative judgment may be had for set-off in 
any amount to which the defendant establishes his right 
over and above the amount of plaintiff’s claim. Gibbins v. 
Kosuga. Law Div. a 1307 


Rental Agents 

A rental agent has a duty to keep its principal informed 
on matters concerning property entrusted to it, such as the 
facts that the tenant wishes to leave, has not paid rent, 
and that the property has been shown to others, and the 
agent is liable for damages to the property proximately 
caused by a breach of that duty. Muller v. Wise. App. 
Div. 1130 


Rent Control 

County District Court has jurisdiction to entertain de- 
fense in summary dispossess proceeding that the landlord 
has failed to comply with federal regulations governing 
rent increases. Brookchester v. Matthews. Dist. Ct. 394 

Failure of landlord to comply with regulations of Price 
Commission renders proposed rent increase invalid. Pali- 
sade West Associates v. Aranow. Bergen Cty. Dist. Ct. 631 

Notice of rent increase from landlord to tenant, which did 
not comply with Price Commission’s regulations, cannot 
be cured by subsequent communications between the par- 
ties as to basis for increase. Palisade West Associates v. 
Aranow. Bergen Cty. Dist. Ct. 631 

A municipality has the power and authority to regulate 
rents and landlord-tenant relationships during a periud of 
serious housing shortage. a v. Borough of Fort 
Lee. Chan. Div. 758 

Neither existing State legislation nor the current Federal 
economic stabilization program have so preempted the 
field of rent regulation as to bar a municipality from estab- 
lishing a rent leveling system. Inganamort v. Borough of 
Fort Lee. Chan. Div. a 758 

The ordinances adopted by River Edge and Fort Lee 
establishing rent leveling systems designed to curtail “‘rent 
gouging” are constitutional. Inganamort v. Borough of 
Fort Lee. Chan. Div. 758 

Case Says Post-Control Rent Increase Provision In i 
ment Lease Barred 3 ae . 918 
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Replevin 
A fine print provision giving the seller of consumer goods 
the right to retake the property upon default is unenforce- 
able unless ce'led to the attention of the buyer and under- 
stood by him. Grossman Furniture Co., Inc. v. Pierre. 
Essex Cty. Dist. Ct. 629 
A county district court may grant refor mation of a con- 
tract to exclude a recapture clause which was not called 
to the attention of and understood by the buyer. Grossman 
Furniture Co., Inc. v. Pierre. Essex County Dist. Ct. .. 629 
U.S. Supreme Court Rules Opportunity For Hearing Re- 
quired Before Repossession Of Chattels «s.. 


iiepessession 

The existence of section 503 of the Uniform Commercial 
Code authorizing a secured creditor to repossess the se- 
curity without judicial process does not make recapture 
of an automebile by peaceable self-help an action undei 
color of state law since self-help was legally recognized 
long before the adoption of the Code. . Messenger v. Sandy 





Motors, Inc. Chan. Di v. , 1106 
A car buyer is presumably aware “of the possibilit of 
repossession and ce nnot claim that peaceful self- -help re 


car is a violation of his right to due process 
no prior hearing on notice to him took 
Sandy Motors, Inc. Chan. Div. 1106 


capture of 
merely because 


place. Messenger v. 





Rescission 

Continued use of defective machines for over two years 
after acceptance, with knowledge that efforts at cure had 
failed, bars revocation of acceptance, rescission or money 
damages for breach of warranty or fraudulent misrepre 
sentation. Fablok Mills, Inc. v. Cocker Machine & Foundry 
Co. Law Div. .. ae i 905 


Residency Requirements 
Residency requirements for police and firemen are con- 
stitutional. Krzewinski v. Kugler. U.S.D.C... .. 239 


Res Ipsa Loquitur 
The doctrine ot res ipsa loquitur is not so clearly applic- 
able against an elevator maintenance company servicing 
a semi-automatic elevator as to make the failure to charge 
the doctrine plain error. Hillas v. Westinghouse Electric 
Corporation. App. Div. : 867 
Where the uncontroverted facts in a medic: il malpractice 
case show ' that | ae iintiff suffered injuries while unconscious 
during s rom an occurrence which by itself bespeaks 
negligence and the surgeon offered no explanation for the 
accident, an instruction in terms of res ipsa loquitur is 
improper since that doctrine only permits, but does not 
mandate, an inference of negligence. _e v. Beth 
Israel Hospital. App. Div. ; .. 1091 
A trial court should be allowed to direct a verdict on 
liability in a medical malpractice case when the inference 
of negligence from the uncontroverted facts is so clear and 
strong that fair and reasonable-minded men could not fail 
to accept it. Magner v. Beth Israel Hospital. App. Div. 1091 
The doctrines of breach of warranty and strict liability 
are inapplicable to the medical and dental professions. 
Magner v. Beth Israel Hospital. App. Div. ..1091 


ur gery 


Restrictive Covenants 
A Corporate Attorney’s Advice To The Employer Under 
The Solari Case, by Robert G. O’Brien 413 
A provision in a pension or profit sharing plan for the 
forfeiture of a former employee’s rights thereunder if he 
engages in competition with the company is enforceable 
without consideration of the public policy against unreason- 
able non-competitive restrictive covenants. Evo v. Jomac, 
Inc. Law Div... 462 
The reservation of a right to amend by the employ er ina 
pension plan, followed by a forfeiture provision adopted by 
amendment after the commencement of employment, is 
valid, but bars recovery of accrued benefits only if the right 
to amend is unlimited. Evo v. Jomac, Inc. Law Div. 462 
Where the reservation of a right to amend a pension plan 
assured employees that no such amendment would deprive 
participants of accrued benefits, an amendment to the plan 
to insert a forfeiture provision for competitive activity 
applies only to benefits credited to the employee subse- 
quent to the date of amendment. Evo v. Jomac, Inc. Law 
Div. , ae 462 


Retreat 

A person need not retreat in his own dwelling house and 
may stand his ground there and kill any person who at- 
tempts to commit a felony therein or who attempts to enter 
by force for the purpose of committing a felony or of inflict- 
ing great sian harm upon an inmate. State v. Bonano. 
Sup. Ct... : os 50 


Right to Counsel 
Out-of-court identification of defendant, made without 
awareness by defendant six months after the crime while 
defendant was in custody under another charge and when 
the investigation had focused on defendant, was a critical 
stage at which defendant had a right to counsel. State v. 
Anderson. App. Div. : 87 
A defendant is denied the effective assistance of counsel 
where his attorney makes no preparation for trial. State v. 
Anderson. App. Div. 87 
The use of a defendant's : uncounseled prior convictions to 
attack his credibility at trial impairs his rights under the 
6th and 14th Amendments. State v. Koch. App. Div. 293 
The Burgett-Tucker rule is available to any defendant 
whose conviction was not final on November 13, 1967, the 
date of the Burgett decision. State v. Koch. App. Div. 293 
The determination as to whether a defendant was in fact 
represented by counsel at prior prosecutions (or had 
waived counsel) should be based upon testimony rather 
than a stipulation. State v. Koch. App. Div. <« aa 
A defendant is deprived of the effective assistance of 
counsel contrary to the sixth amendment where dual repre- 
sentation involving interests inconsistent with his makes 
his defense less effective than it would have been absent 
such conflict of interest. U.S. ex rel Smith v. New Jersey. 
U.S.D.C. ; 459 
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Right to Counsel, Cont’d 
A conviction obtained in violation of the Gideon rule can- 
not be used to enhance punishment for another offense. 
Miscavage v. Howard. U.S.D.C. = 7 507 
The right to presence of counsel does not extend to pre- 
custody pretrial investigatory a identification. 
U.S. ex rel Hickman v. N.J. U.S.D.C. re 527 
There is no constitutional requirement that a person be 
advised of a right to counsel at hearings before adminis- 
trative agencies and courts are reluctant to allow counsel 
in purely investigatory administrative proceedings absent 
a statute or administrative rule to the contrary. In re Bu- 
sing App. Div. ne 605 
An: administrative regulation giving the subject of an 
investigation under oath a right to counsel does not impose 
on the agency an obligation to advise him of such rights. 
In re Bufanio. App. Div. ae 605 
Supreme Court Mandates Right To Counsel For Indigents 
In Petty Offenses And, In Other Case, Finds No Such Right 
At Pre-Indictment Line-up. _ .. = 605 
Although counsel need not be present at an identification 
which takes place before the commencement of the prose- 
cution of the defendant, enforcement authorities should 
nonetheless make a complete record of the identification 
Shen dure if it is feasible to do so. State of New Jersey v. 
farle. Sup. Ct. .. - 669 
There is no ouastitntionél requirement to provide a pa- 
rolee with counsel during a parole revocation proceeding 
State v. Morales and Morales v. N.J. State Parole Board. 
App. Div ifs . 905 
There is no constitutional right to ooeianel at a pre-trial 
photographic identification of a suspect who is in custody. 
State of New Jersey v. Farrow. Sup. Ct. .. ee Lf 


Right to Know 

A school board candidate is not entitled under the Right 
to Know law to inspect lists of voters in the! previous elec- 
tion if he does not allege any irregularities in that election 
since N.J.S.A. 18A:14-61 and 62 require that such records 
be sealed and preserved for one year. Shanahan v. N.J. 


State Board of Education. App. Div. <oc5 288 

The Right to Know law is subject to other statutes gov- 
erning examination of records. Shanahan v. N.J. State 
Board of Education. App. Div... ree 238 


Property record cards prepared by a local tax assessor 
are not public records within the Right to Know Law and 
hence not available for inspection by the public under that 
law. DeLia et al v. Kiernan. App. Div. eee 

Claimants against a utility company for damages re- 
sulting from a gas explosion have a right to inspect the 
records and reports of the PUC, including the staff report 
and the utility company’s report, under the common law 
right of inspection and the Right to Know Law. Irval 
Realty, Inc., et al v. Board of Public Utilities of State of 
N.J. Sup. Ct. 906 

Where a controversy arises as to whether the public in- 
terest in maintaining the confidentiality of an agency’s 
records outweighs the applicant’s interest in examining 
them, the trial judge should first examine the records and 
determine whether some part or all of the information 
should not be revealed. Irval Realty, Inc., et al v. Board of 
Public Utilities of State of N.J. Sup. Ct. .. 906 

A plenary action for Right to Know Law relief is un- 
necessary where the applicant is a party to a pending ac- 
tion; the relief sought may be obtained by appropriate 
steps within the cause. N.J.S. 47:1A-4 limited. Irval Realty, 
Inc., et al v. Board of Public Utilities of State of N.J. 


Sup. Ct. 906 
Riots 
Interest is not recoverable on a judgment against a mu- 


nicipality for property dainage under the riot statute, N.J. 
S.A. 2A:48-1. Hinkes v. Newark. Essex Cty. Dist. Ct. 1091 

A claimant against a city for property damage caused by 
riot may collect from the city that portion of the damage 
which was not covered by insurance. Green v. City of New- 
ark. Sup. Ct. i 1145 

Not before the Court and ‘net decided here i is the question 
whether a riot victim who settled with his carrier for less 
than the full policy limits may reccver from the munici- 
pality the difference between the settlement and the face 
amount of the insurance aiid Green v. City of Newark. 
Sup. Ct. ~ ; .. 1145 


Riparian Grants 

A grant by the State to a railroad of two five-foot strips 
of land on the banks of a tidal stream with a right to fill 
in between those tracts to accommodate the roadbed of the 
railroad did not divest the State of title to the bed of the 


stream. Garrett v. State. Chan. Div. 415 

The artificial diversion and filling in of a stream bed is 
an artificial avulsion; such action does not vest title to the 
stream bed in the abutting owner under the doctrines of 
accretion or reliction since the change is neither gradual 


nor imperceptible. Garrett v. State. Chan. Div. .. 415 

The Commissioner of Environmental Protection has 
absolute discretion to revoke a grant of a riparian interest 
to a qualified applicant until the grant is paid for and the 


deed accepted. Taylor v. Sullivan. App. Div. 713 
Rules 
Report Of Supreme Court Committee On Rules 341 
Rules Of The Executive Commission On Ethical Stand- 
arcs 594 
New Rules And Amendments 777 


R. 4:42-11 is constitutionally valid, it is not the result of 
an unreasonable classification, and it is a proper exercise 
of the Supreme Court’s rule-making power, inherent power 
and calendar control power. Riley, et ano v. Savary, et ano. 
Super. Ct., Law Div. . .. 803 

R. 4:42- 11(b), which permits pre-judgment interest on 
tort actions, is applicable to all judgments entered on or 
after January 31, 1972, its effective date. Riley, et ano v. 
Savary, et ano. Super. Ct., Law Div. << a aeO3 


Rules of practice may be promulgated without prior 
hearing. Riley, et ano v. pies et ano. Super. Ct., Law 


Div. 803 

New Third Circuit Rule ‘Re: Law Student Appear- 
ances one 849 
Sales 


Check given by purchaser to seller for $2,325 bearing no- 
tation ‘‘deposit on aux. sloop, D’Arc Wind, full amount 
$4,650" constituted a sufficient written memorandum under 
N.J.S.A. 12A:2-201(1). Cohn v. Fisher. Law Div. 185 

A check tendered as partial payment for a single item 
satisfies the statute of frauds requirement of N.J.S.A. 
12A:2-201(3)(c) so as to render the entire contract enforce- 
able. Cohn v. Fisher. Law Div. 3 185 

A party’s testimony in depositions and answers to de- 
mands for admission, conceding an oral contract, consti- 
tutes an enforceable contract under N.J.S.A. 12A:2-201(3) 
(b). Cohn v. Fisher. Law Div. ..... 185 

Continued use of defective machines for over two years 
after acceptance, with knowledge that efforts at cure had 
failed, bars revocation of acceptance, rescission or money 
damages for breach of warranty or fraudulent misrepre- 
sentation. Fablok Mills, Inc. v. Cocker Machine & Foundry 
Co. Law Div. 906 

The subterfuge of a credit card device used ‘by a retail 
seller to enable him to impose a time-price differential 
does not take the transaction out of the category of sales 
governed by the Retail Instalment Sales Act. The Singer 
Company v. Gardner. Burlington Cty. Dist. Ct. 1247 

A retail instalment sales contract which keeps a balance 
due on every item until all items, whenever purchased, are 
liquidated, is unconscionable. The honed Company v. 
Gardner. Burlington Cty. Dist. Ct. xe 1247 


Schools 
A school board candidate is not entitled under the Right 
to Know law to inspect lists of voters in the previous elec- 
tion if he does not allege any irregularities in that election 
since N.J.S.A. 18A:14-61 and 62 require that such records 
be sealed and preserved for one year. Shanahan v. N.J. 
State Board of Education. App. Div. oot Ae 
Determination by Commissioner of Education that taxes 
for operating merged school districts be allocated on basis 
of apportionment valuations rather than on pupil enroll- 
ment is effective without prior voter approval. Twp. Com- 
mittee of Twp. of Morris, et al v. Bd. of Education of Twp. 
of Morris. Sup. Ct. .... 274 
It is the prerogative of a Board of Treness to discontinue 
the employment of a non-tenured teacher at the end of his 
teaching contract with or without -reason. Katz v. Board of 
Trustees Chan. Div. ‘ . 346 
The State’s interest in preserving a meaningful tenure 
system presupposes a freedom of selection in choosing non- 
tenured teachers that outweighs the private interest of the 
teacher. Katz v. Board of Trustees. Chan. Div. .... 346 
Under present statutory scheme it will not be legally 
impossible for a school district to obtain sufficient funds 
when needed to operate schools even if state minimum aid 
and save harmless aid is withdrawn from certain districts. 
Robinson et al v. Cahill et al. Law Div... 463 
The Director of the Division of Taxation may justifiably 
ignore reductions in assessments consequent upon tax ap- 
peal reductions in arriving at his table of equalized valu- 
ations for state school aid distribution purposes. Twp. of 
Cherry Hill v. Director, Division of Taxation. App. Div. 611 
The Director’s table of equalized valuations for state 
school aid distribution purposes is not binding on any 
county tax board for county equalization purposes. Twp. of 
Cherry Hill v. Director, Div. of Taxation. App. Div. 611 
The public’s right and overriding need to have its schools 
run without outside interference permits a reasonable lim- 
itation on First Amendment rights. State v. Karr & Walker. 
App. Div. 734 
Non-students engaging in non- -school activities on school 
property after being forbidden to do so and ordered to 
leave are guilty of trespass. State v. Karr & Walker. App. 
Div. 734 
School Boards are not immune from suit by the Sec. of 
Labor to enjoin minimum wage and overtime violations. 
Hodgson v. Boards of Education, Parsippany-Troy Hills, 


et al. U.S.D.C. 874 
Order Halting Present Method Of School Financing 
Stayed By Supreme Court _.. ‘ 1018 


Dispute between Board of Education and ‘Teachers’ As- 
sociation as to proper subject to be discussed by students 
is within jurisdiction of Commissioner of Education, pur- 
suant to N.J.S.A. 18A:6-9, and Teachers’ Association can- 
not designate American Arbitration Association to settle 
dispute. Rockaway Tp. Bd. of Ed. v. Rockaway Tp. Ed. 
Assoc. & Youngman. Chan. Div............... a5, iD) 

Pursuant to N.J.S.A. 18A:33-1, the Board of Education 
has the obligation to provide “courses of study suited to 
the ages and attainments of all pupils”. Rockaway Tp. Bd. 
of Ed. v. Rockaway Tp. Ed. Assoc. & Youngman. Chan. 
Div. ¥ 1129 

Public agencies, such ‘as a board of education, cannot 
abdicate or bargain away their continuing legislative or 
executive obligations or discretion and therefore any con- 
tract between a board and a teachers’ association that dele- 
gates the subject of courses of study to teachers is ultra 
vires in that respect. Rockaway Tp. Bd. of Ed. v. Rock- 
away Tp. Ed. Assoc. & Youngman. Chan. Div. 1129 

A fair search by a high school principal who only asked a 
sixteen year old girl to empty her purse after being in- 
formed that she was selling drugs in school was reasonable 
and not a violation of the Fourth Amendment. State in the 
interest of G.C. Juv. and Dom. Rel. Ct. ee it 


Search and Seizure 

When police approached driver of white Cadillac parked 
in area known for narcotics activity who had conversed 
with known user ninety minutes before, and driver dropped 
pink paper package to floor of car as police approached, 
probable cause existed to search the car and retrieve the 
package. State v. Williams. App. Div. . Saher Moe 


The search of a store by police without a warrant after 
the proprietor, a prior narcotics offender who had been re- 
ported to be selling dope and who was seen talking to a 
registered addict, moved inside in a furtive manner is not 
unreasonable since the contraband would have been de- 
stroyed during any delay. State v. McNair. Sup. Ct. 150 

The fact that the police searched an interior room of the 
store, which may or may not have been technically a part 
of the store premises, did not render the search illegal. 
State v. McNair. Sup. Ct. <i 150 

In view of defendant’s suspicious activities during the 
day, his mis-matched gloves, one having a slit in it, and 
his furtive and unusual movement in placing gloves on 
floor of car before getting out, there was probable cause 
for police to seize envelope containing heroin in one of said 
gloves. State v. Gray. Sup. Ct. .. ate 174 

Warrantless searches of automobiles may be valid in 
situations which would not justify similar searches of 
homes and offices. State v. Gray. Sup. Ct. .. 174 

Warrantless search of car trunk and seizure of revolver 
therein was justified after discovery of heroin in the car; 
moreover the search was also valid since the police could 
properly infer that under the facts the car was stolen or 
driven without the permission of the owner and the de- 
fendant was engaged in some form of criminal activity. 
State v. Gray. Sup. Ct. .... spacers 

Where affidavits submitted to obtain search warrant re- 
veal a mobile numbers ‘‘drop” using six automobiles, war- 
rant may properly authorize search of any passengers 
found in the cars. State v. DeSimone. Sup. Ct. 4 

Where an officer had probable cause stemming from 
other grounds to stop and search a vehicle, his testimony 
that the defendants’ appearance (long hair) and the nature 
of their vehicle (old van) contributed to his belief that a 
Bufferin bottle on the floor contained illegal drugs does not 
invalidate the search. State of New Jersey v. Waltz, etc. 
Sin. Cbs 352s 735 

The physical characteristics of a person, such as long 
hair, or his property should not and must not play a role 
in criminal detection and may not be permitted to serve 
as a contributing factor in forming a belief that the person 
is a criminal. State of New Jersey v. Waltz, etc. Sup. Ct. 735 

The truth of the statements in the police affidavit on 
which the search warrant is issued cannot be contested in 
a later motion to suppress if the affidavit is sufficient on its 
face. State v. Petillo. Sup. Ct. <a 753 

A search warrant which delegates to the executing officer 
the function of deciding whether materials found by him 
are obscene is unconstitutional. State v. Muldowney. Sup. 
Cae ae 760 

A search warrant must be sufficiently definite so that the 
officer executing it can identify the property sought with 
reasonable certainty. State v. Muldowney. Sup. Ct. 760 

Even if the affidavit which supports a search warrant is 
sufficiently detailed, it will not cure the defect in a warrant 
which itself is not sufficiently specific to limit the discre- 
tion of the executing officer. State v. Muldowney. Sup Ct. 760 

Trial judge’s order allowing defendants to question de- 
tective upon whose affidavit search warrant was issued re- 
versed where defendants offered no proof of possible falsity 
in affidavit. State v. Carluccio, et al. Sup. Ct. . 782 

Where a defendant is a known user of drugs, this fact 
may be given appropriate weight in determining the exist- 
ence of probable cause to search for drugs. State v. Wright. 
Sup. Ct. 866 

Attack on falsity of affidavit on which search warrant is 
based is foreclosed by State v. Petillo,—_N.J.—(1972). State 
v. Wright. Sup. Ct. 866 

While a search warrant must describe the premises to be 
searched with reasonable accuracy, pin-point precision is 
not demanded. State v. Wright. Sup. Ct. 866 

Where defendant told police at the scene of a murder 
that he had thrown the murder weapon into a garbage pail, 
and later at headquarters the police determined that a 
weapon found on the defendant had not been used in the 
crime, they could properly return to the scene and search 
for the murder weapon without first having obtained a 
search warrant. State v. Slobodian. App. Div. ... .... 870 

Prevention of loss of evidence of crime is a category of 
valid, warrantless search, particularly where the search 
follows hard on the commission of a homicide. State v. 
Slobodian. App. Div. .... ..... 870 

Search of locked glove compartment of inoperable auto- 
mobile without probable cause and without warrant in 
course of seeking to determine ownership of the vehicle is 
invalid and gun seized therefrom is inadmissible. Report 
from Devine, U.S. Magistrate. LORSN 0 Oe 874 

Probable cause for issuance of search warrant is some- 
thing more than unsupported suspicion, but may be less 
than proof needed to convict, and may rest upon evidence 
not competent at a trial. State v. Ebron. Sup. Ct. 882 

Where the allegations contained in the affidavit on which 
search warrant was issued are solely the report of an un- 
identified informant, there must be in the totality of the 
proofs submitted to the magistrate something from which 
he can reasonably conclude that the informer is trust- 
worthy and something in the ‘‘underlying circumstances” 
sufficient to support an independent judgment as to the 
validity of the facts set forth. State v. Ebron. Sup. Ct. 882 

Warrantless search and seizure from an automobile is 
proper where made incident to an inventory of the auto- 
mobile prior to having it towed away and search did not 
extend to areas out of plain view such as the glove com- 
partment and trunk. U.S. ex rel Clark v. Mulligan. Civil 
No. 692-72 (Memo by Lacey, D.J., filed Sept. 18, 1972).. 1022 

Miranda warnings and the Fourth Amendment do not 
apply to interrogations and searches by non-governmental 
agents. State of New Jersey v. Orlando Calcagno. App. 
DIVS .. 555 1134 

A fair search by a high school principal who only asked a 
sixteen year old girl to empty her purse after being in- 
formed that she was selling drugs in school was reasonable 
and not a violation of the Fourth Amendment. State in the 
interest of G.C. Juv. and Dom. Rel. Ct. x annabre MO 

A high school principal is a public official whose searches 
are subject to Fourth Amendment limitations. State in the 
interest of G.C. Juv. and Dom. Rel. Ct. ...... ere?” 
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Securities 
Offerings of securities of a New Jersey corporation are 
subject to the jurisdiction of the New Jersey Bureau of 
Securities notwithstanding the opinion of counsel for the 
issuer that such securities are exempt from registration 
or the offering of such securities is from another state: 
the offeror should make inquiry in writing from the Bureau 
relative to the availability of any exemption for the pro- 
posed securities transaction. In re IRM. N.J. Bureau of Se- 
curities 299 
There has not been and should not he federal preemption 
in the field of securities regulation. In re IRM. N.J. Bureau 
of Securities . 299 
The New Jersey Bureau of Securities has jurisdiction 
over an offering which is claimed to be exempt from fed- 
eral registration as a ‘‘private offering’ under 15 U.S.C.A. 
77(d)(2); the State exemption provisions are more re- 
strictive than the federal provision, evidencing the State’s 
“paternalistic” philosophy as contrasted with the federal 
‘permissive’ philosophy. In re IRM. N.J. Bureau of Se- 
curities 299 
A subsequent offer of unregistered securities for sale to 
existing security holders is not exempt from regulation 
under the New Jersey Blue Sky Law where the initial offer- 
ing of securities was unlawful. In re IRM. N.J. Bureau of 
Securities 299 
A sale of unregistered securities by a registered broker- 
dealer in violation of the New Jersey Securities Law is 
grounds for suspension of his registration. In re IRM. N.J. 
Bureau of Securities 299 
The burden of proving a securities transaction exemp- 
tion from registration is on the one claiming it and cannot 
be avoided by an offer to produce evidence to sustain the 
burden if the Bureau of Securities will identify the nature 
of the evidence required. In the Matter of: IRC. State of 
N.J. Bureau of Securities . 488 
Since the Bureau of Securities provides these subject to 
its regulation with a simple, inexpensive and efficient 
method of claiming an exemption from registration prior 
to the actual sale of securities, an issuing corporation can- 
not complain of the consequences of its failure to avail it- 
self of such prospective determination. In the Matter of: 
IRC. State of N.J. Bureau of Securities 488 
The private placement exemption in N.J.S.A. 49:3-50(b) 
(9) is not automatically applicable in every situation 
where there are less than 10 offerees in New Jersey; the 
number of N.J. offerees permitted for exemption may be 
reduced below 10 by the Bureau Chief where a New Jersey 
corporation offers its shares to New Jersey residents and 
residents of sister states. In the Matter of: IRC. State of 
N.J. Bureau of Securities... 488 
Neither an evil motive nor knowledge that the law was 
being violated is required in order to find a criminal vio- 
lation of the New Jersey Securities Law, N.J.S.A. 49:3-47 
et seq. State v. Russell et al. App. Div. 713 
Rule 13:13-3 of the Bureau of Securities, which requires 
that a broker-dealer which will have custody of clients’ se- 
curities or funds have net capital in excess of $25,000 is 
justified by statutes granting the Bureau Chief general 
rule-making power and power to adopt rules requiring 
minimum capital for registered broker-dealers. Kenneth 
Marshall & Co. v. N.J. Bureau of Securities. App. Div. 753 
Guidelines For Filing Proposed Security Offerings 1167 


Security Interests 

A common law artisans lien on a motor vehicle is su- 
perior to a security interest which is prior in time. Bruce 
G. M. Diesel v. Associates Fin. Service Co. Law Div. 394 


Self Defense 

A person need not retreat in his own dwelling house and 
may stand his ground there and kill any person who at- 
tempts to commit a felony therein or who attempts to enter 
by force for the purpose of committing a felony or of inflict- 
ing great bodily harm upon an inmate. State v. Bonano. 
Sup. Ct. .... es 50 


Self-Incrimination 

The Fifth Amendment privilege against self-incrimina- 
tion does not bar prosecution for misconduct in office 
based upon charges that a detective initially failed to re 
port a fight in a tavern and subsequently filed a written 
report falsely denying his presence in the tavern at the 
time of the fight. State of N.J. v. Falco. Sup. Ct. 715 

The Fifth Amendment does not insulate from criminal 
charges a public employee who fails to file a required re- 
port or who submits a false official report. State of New 
Jersey v. Falco. Sup. Ct. ; 715 

It is constitutional error to cross-examine ‘on or comment 
on defendant’s failure to volunteer to the police exculpatory 
information advanced at trial. Burt v. Yeager. U.S.D.C. 715 


Sentences 
Where defendant is convicted for possession of heroin 
and sentenced to a reformatory, the sentence should be for 
an indeterminate term without fixing a minimum under 
N.J.S.A. 30:4-148 although N.J.S.A. 24:18-47(c)(1) (since re- 
pealed) sets forth a minimum sentence of two years. State 
v. Hopson. Sup. Ct. 86 
One committed to an indeterminate term under the Sex 
Offender Act is entitled to credit against the sentence for 
the period prior to commitment during which he was con- 
fined in jail and in the Diagnostic Center. State v. Lee. 
Sup. Ct... 151 
Conviction obtained in violation of the Gideon rule can- 
not be used to enhance punishment for another offense. Mis- 
cavage v. Howard. U.S.D.C. 507 
In view of the clear legislative intent expressed in N.J. 
S.A. 24:21-1 et seq., the sentence limitations of that law 
do not apply to offenses committed prior to its effective 
date and such offenses remain subject to the sentence pro- 
visions of N.J.S.A. 24:18-47(c)(1), the prior law. State v. 
Ford. App. Div... 610 
Sentence of 7 to 10 years in State prison for possession 
of heroin held excessive where defendant was 25 years old, 
an admitted homosexual, his prior convictions did not in- 
volve narcotics and he represents he no — uses nar- 
cotics. State v. Ford. App. Div. : 610 


The power to suspend sentences conferred in N.J.S.A. 
2A:168-1 applies to corporate defendants as well as to 
sentences against real persons. Roselle v. Santone Con- 
struction Co. App. Div. 670 

30 years to life is not unconstitutional as cruel and un- 
usual punishment, nor does it violate due process or deny 
equal protection because other equally serious crimes are 
punished less severely. State v. Hampton. Sup. Ct. 801 

Error to reduce sentence of 30 to 35 years to 30 years 
without any specification as to maximum, as State Prison 
confinement requires maximum and minimum term, ex- 
cept for life sentence. State v. Hampton. Sup. Ct. 801 

Supreme Court has power to correct sentence, on appeal, 
without remanding to Appellate Division for that purpose. 
State v. Hampton. Sup. Ct. 80i 

Fine, on appeal, should not exceed fine meted out in trial 
court. State v. Horn. App. Div. 881 

Sentence to indeterminate term at State Hospital on con- 
viction for carnal abuse is proper, is specific, and is un- 
ambiguous. N.J.S. 2A:164-6. State v. Morales and Morales 
v. N.J. State Parole Board. App. Div. ‘ 905 

A defendant has a right to defend and a sentencing judge 
may not add a penalty to a convicted defendant’s punish- 
ment because such right was exercised. State of New Jer- 
sey v. Oscar Poteet. Sup. Ct. 1152 

A sentencing judge may not add a : penalty to defendant's 
sentence because he believes the defendant perjured him- 
seif in his defense. State of New Jersey v. Oscar Poteet. 
Sup. Ct. ay e F 1152 


Sentencing 
A sentence may not be imposed without a full pre-sen- 
tence report even if the defendant refuses to cooperate 
with the investigating officer; it cannot be waived by the 
defendant. State v. Richardson. App. Div... . 88 
The Judge Goes to Jail, by Karl-Gustav Lindelow —_ 360 
Sound judicial administration as well as elementary 
principles of fairness require that an agre: ment between 
the judge and the defense that defendant would be permit- 
ted to withdraw his guilty plea if the judge determined to 
impose a custodial sentence be honored. State v. Theurer. 
App. Div. 370 
A judge should not take part i in discussions between the 
prosecutor and defense counsel relating to pleas and 
sentences. State v. Theurer. App. Div. .. 370 
Unproved allegations of criminal conduct ‘should not be 
considered by a sentencing judge. State of New Jersey V. 
Farrell. Sup. Ct. .. . 759 
In assaying a defendant’s prospect for rehabilitation, a 
sentencing judge may take into account the defendant’s 
attitude towards truth and the promise of rehabilitation 
which may be shown in a plea of guilty. State of New 
Jersey v. Oscar Poteet. Sup. Ct. perme) 
At sentencing, a judge should not induce a defendant to 
confess to the crime for which he was convicted; the risk 
that defendant may believe he will be additionally pun- 
ished because he does not confess outweighs any signifi- 
cance such confession may have on the sentence to be 
imposed. State of New Jersey v. Oscar Poteet. Sup. Ct. 1152 
Due process is denied if a convicted defendant is sen- 
tenced to a greater punishment than that for the proven 
crime because of supposed perjury at trial which has 
neither been charged nor proven. State of New Jersey v. 
Oscar Poteet. Sup. Ct. eee 1152 


Separation Agreements 

Cohabitation after a divorce without the benefit of re 
marriage does not abrogate the executory provisions of a 
separation agreement. Weiner v. Weiner. Chan. Div. 784 

The showing of changed circumstances to justify modi- 
fication of a separation agreement must be such as to con- 
vince the court that to enforce the agreement would be 
unconscionable. Weiner v. Weiner. Chan. Div. .... 784 


Sequestration 

The granting of a motion to sequester witnesses is a mat- 
ter committed to the sound discretion of the trial judge and 
this discretion ordinarily calls for the granting of such mo- 
tion. State of N.J. v. John Connolly. App. Div. 1065 


Set-Off 

Recoupment differs from set-off in that it must grow out 
of the same identical transaction that furnishes the plain- 
tiff’s cause of action. Gibbins v. Kosuga. Law Div. 1307 

No affirmative judgment can be had for recoupment, 
while an affirmative judgment may be had for set-off in 
any amount to which the defendant establishes his right 
over and above the amount of plaintiff’s claim. Gibbins v. 
Kosuga. Law Div. a 1307 


Settlements 

The expiration of the statute of limitations for a negli- 
gence action does not effect the underlying substantive 
cause of action, thus there is consideration for an offer 
of settlement made by an insurance company even though 
accepted after the expiration of the period of limitations 
on the negligence action. Zoffer v. Crane et al. App. 
Div. 3 ; my 1130 


Sewer Authorities 

The Bergen County Sewer Authority may not charge cer- 
tain towns in the system a ‘‘base charge”’ calculated dif- 
ferently than the ‘‘rate-times-flow”’ fee charged other towns 
since N.J.S.A. 40:36A-1 requires uniform treatment of par- 
ticipating municipalities. Ceva v. River Vale. App. Div. 759 


Sex Offenders 

One committed to an indeterminate term under the Sex 
Offender Act is entitled to credit against the sentence for 
the period prior to commitment during which he was con- 
fined in jail and in the eeu Center. State v. Lee. 
Sup. Ct. 151 


Sidewalks 
An abutting property owner or tenant is liable for his 
acts which either create a sidewalk hazard or cause an 
existing hazard to become more dangerous. Kernor v. New 
Jersey Bell Telephone Co. Sup. Ct. ... 1131 
Where the affirmative acts of an abutting property owner 
(or tenant) create or enhance the illusion that there is no 
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driveway cut and thus that the sidewalk is level, so that a 
casual pedestrian could be misled into a false sense of se- 
curity, a prima facie case of liability is established. Kernor 
v. New Jersey Bell Telephone Co. Sup. Ct. .. 1131 
Signs 

A Faulkner Act municipality has power to regulate signs 
and to impose permit and license fee requirements by vir- 
tue of N.J.S.A. 40:48-2 or N.J.S.A. 40:69A-29. State v. Bos- 
ton Juvenile Shoes. Sup Ct. 274 

Ordinance regulating substantial, exterior ‘signs is rea- 
sonable as enabling building inspector to inspect signs to 
insure that they are securely affixed and unlikely to fall 
upon pedestrians. State v. Boston Juvenile Shoes. Sup. 
Ct. 274 

Ordinance regulating window signs in commercial estab- 
lishments must bear a reasonable relationship to municipal! 
objective of assuring unimpeded view into the premises. 
State v. Boston Juvenile Shoes. Sup. Ct. s3 AA 


Specialization 
Report Of State Bar Committee On panies: by 
Arthur L. Troast, Chairman .. 1345 


Special Laws 

The statutes creating a special form of government for 
the City of Paterson violate the constitutional provisions 
against special laws since the population classification is 
illusory and intended to exclude other municipalities of 
nearly similar size. Mason v. City of Paterson. Law Div. 784 


Standing 
Physicians have standing to attack anti-abortion law but 
not non-pregnant women. Y.W.C.A. v. Kugler and Abram- 
owitz v. Kugler. U.S.D.C. .... 283 
The gist of standing is whether the party seeking relief 
has such a personal stake in the outcome as to assure 
adverseness sufficient to sharpen the presentation of the 
issues Y.W.C.A. v. Kugler and Abramowitz v. Kugler. 
USDC. ... 283 
In order to have standing to challenge < an action a plain- 
tiff must have an interest in the subject matter and be di- 
rectly affected. Edelstein v. Ferrell, et al. Law Div. _ 1090 
In order to maintain a class action, especially one which 
would raise the constitutional rights of a class, one must 
be a member of that class. Edelstein v. Ferrell, et al. 
Law Div. 1090 
A likelihood of prosecution under a statute is sufficient to 
give a party standing to bring a declaratory judgment ac- 
tion as to its constitutionality. Cine-Com v. Lordi. U:S. 
D.C. a re 1354 


State Police 

Members of the State Police are in the unclassified serv- 
ice and are not entitled to have vacancies in higher ranks 
filled by competitive promotional examipations. State 
Troopers Fraternal Association, Inc., etc. v. State of New 
Jersey, ete. App. Div. 670 

There is no improper delegation of legislative author ity 
in the legislation respecting promotion of members of the 
State Police. State Troopers Fraternal Association, Inc.., 
etc. v. State of New Jersey, etc. App. Div. 670 


Statute of Frauds 
Partial performance of an agreement does not avoid the 
requirement of a writing under N.J.S.A. 12A:2-201, but 
renders the agreement enforceable only with respect to the 
goods which have been delivered and accepted. Huyler v. 
Information Supplies Corp. Law Div. .. : 51 
Under N.J.S.A. 12A:2-201 an oral contract is enforceable 
only to the extent that performance has occurred prior to 
the breach and the plaintiff cannot recover damages for 
any goods which were to be delivered in the future but 
were wrongfully withheld. Huyler v. Information Supplies 
Corp. Law Div. 51 
Check given by purchaser to seller for $2, 325 bearing no- 
tation ‘‘deposit on aux. sloop, D’Are Wind, full amount 
$4,650" constituted a sufficient written memorandum under 
N.J.S.A. 12A:2-201(1). Cohn v. Fisher. Law Div. . 185 
A check tendered as partial payment for a single item 
satisfies the statute of frauds requirement of N.J.S.A. 
12A:2-201(3)(c) so as to render the entire contract enforce- 
able. Cohn v. Fisher. Law Div. ... 185 
A party’s testimony in depositions and answers to de- 
mands for admission, conceding an oral contract, con- 
stitutes an enforceable contract under N.J.S.A. 12A:2-201 
(3)(b). Cohn v. Fisher. Law Div. 185 


Statutes 
An inference of excess and useless verbiage in legislation 
should not be easily entertained by a Court. Quinn v. Quinn. 
Chan. Div. ; es 346 
Where there is a conflict between a “general and a spe- 
cific act on the same subject matter, the latter prevails. 
Blasi v. Ehret. App. Div... 394 
Enactments in pari materia are to ‘be considered as a 
homogeneous and consistent whole, giving effect to all 
their provisions. Watson v. Jaffe. App. Div. 1246 
Application of principle that statutes in pari materia are 
to be read as part of a consistent whole and interpreted so 
as to achieve a harmonious result leads to conclusion that 
grant of powers by subsequent statute indicates no such 
powers has been conferred prior statutes. Kayne v. 
Mayor. Law Div. 1327 


Streets 

Where a party to the dispute is a public body or one seek- 
ing to establish a right in the public to use lands claimed 
to have been dedicated or a proper successor in interest to 
the public body, such a situation may be a factor warrant- 
ing resolving the doubt in favor of finding a marginal high- 
way. Brighton Construction Inc. et al v. L & J Enterprises, 
Inc. et al. Chan. Div. 1211 

Owner of a lot adjacent to non- -marginal highway who 
can trace title back to dedicator of highway is presumed 
to take naked fee only to center of street but owner of lot 
adjacent to marginal highway is presumed to take naked 
fee in the entire bed of the highway. Brighton Construction 
Inc. et al v. L & J Enterprises, Inc. et al. Chan. Div. 1211 
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Strict Liability 
Where the failure to provide safety devices on a machine 
creates an unreasonable risk of harm and such safety 
devices can feasibly be installed by the manufacturer, the 
fact that he expecis that the purchaser will instal] such 
devices does not absolve the manufacturer of strict liabil- 
ity. Bexiga v. Havir Mfg. Corp. Sup. Ct. 481 
Where there is an unreasonable risk of harm to the user 
of a machine which has no protective device, the jury may 
infer that the machine was defective in design unless it 
finds that the incorporation by the manufacturer of a safety 
device would render the machine unusable for its intended 
purpose. Bexiga v. Havir Mfg. Corp. Sup. Ch. vrontc: eee 
Contributory negligence is unavailable as a defense to 
either negligen ce or strict liability claims based on manu- 
facturer’s failure to provide safety devices where the as- 
serted negligence was the eventuality the safety devices 
were designed to guard against. Bexiga v. Havir Mfg. 


Corp. Sup. Ct. ee 481 
The failure of a manufacturer to prov ide. a 1 feasible safety 
device for a power punch press where such device was suit- 


able to every use to which the press could be put renders 
the manufacturer liable in strict liability or negligence. 
Finnegan v. Havir Mfg. Co. Sup. Ct. . ... 486 
Neither the custom of the trade nor statutes requiring 
employers to provide safety devices on a dangerous ma- 
chine absolve the manufacturer from the duty to install 
feasible ésidtins devices. Finnegan v. Havir Mfg. Co. Sup. 
CL nies 486 
Whenever evidence permits inference that the injury en- 
sued from a defect in the product, the issue of liability is 
for the jury. Corbin v. Camden Coca Cola Bottling Co. 
App. Div. : 650 
Products available to public should be sturdy enough to 
withstand ordinary handling in the place where they are 
sold. Corbin v. Camden Coca Cola Bottling Co. App. Div. 650 
An elevator maintenance company which is not the 
manufacturer is not liable under the doctrines of breach of 
warranty or strict liability in tort. Hillas v. Westinghouse 
Electric Corporation. App. Div. ; 867 
Where blood contains serum hepatitis virus, it is in a 
‘defective condition unreasonably dangerous to ‘the user or 
consumer’, and the doctrine of strict tort liability applies. 
Brody v. Overlook Hospital et al. Law Div. _... 1267 
If jury finds that serum hepatitis virus was in blood trans- 
fused into a patient under hospital’s supervision and that 
patient died as a result of hepatitis, then strict tort liability 
must be applied to hospital. Brody v. Overlook Hospital 
et al. Law Div. ’ ; 1267 
if jury finds that patient died of viral hepatitis, due to 
contaminated blood. at any time partly under the control 
of a blood bank the theory of strict tort liability applies to 
the blood bank as well as the hospital. Brody v. Overlook 
Hospital et al. Law Div... es - 1267 


Subdivision 
When adjudicating an appeal from a planning board’s 
tentative approval of a plat, the governing body must pro- 
vide a hearing and state its findings and reasons. Hamlin 
et ano v. Matarazzo et al. Law Div. 850 
A planning board should make specific and detailed fac- 
tual findings upon which it bases its ultimate determina- 
tion of an application for tentative approval of a proposed 
subdivision. Hamlin et ano v. Matarazzo et al. Law Div. 850 
All drainage problems must be considered and their reso- 
lution included as a general condition in any tentative 
approval of a proposed subdivision granted by a planning 
board under the Municipal Planning Act. Hamlin et ano v. 
Matarazzo et al. Law Div. 850 
Where Planning Board recommended that tentative ap- 
proval of a subdivision plat be granted and Township Com- 
mittee failed to take action within the time specified in 
N.J.S.A. 40:55-1.18, plat is deemed to have been tentatively 
a roved. Levitt & Sons, Inc. v. Twp. of Freehold et al. 
Law Div. 1105 
Poor past perfor mance by the builder- applicant in sub- 
divisions unconnected with the one under consideration by 
the governing body is not a valid reason for denial of the 
application for subdivision approval. Levitt & Sons, Inc. v. 
Twp. of Freehold et al. Law Div. = 1105 


Summary Judgment 

Maximum caution must be exercised before granting 
summary judgment where the case generates an important 
novel issue involving significant policy considerations and 
the ruling sought would reach far beyond the particular 
case. Bennett v. T & F Distributing Co., et als. App. Div. 71 

Whether distributor of vacuum cleaners is liable to cus- 
tomer assaulted by door-to-door salesman for negligence 
in selecting as its representative to sell its vacuum clean- 
ers a person whom the distributor should have known had 
vicious propensities is a novel issue to be decided only on 
a full trial record. Bennett v. T & F eens Co., et als. 
App. Div. 71 


Summation 

A trial judge must not permit a prosecutor in summing 
up to comment on facts not shown or reasonably inferable 
from the evidence in the case. State of New Jersey v. 
Farrell. Sup. Ct. 75 

It is error to permit the prosecutor to declare his person- 
al belief of a defendant’s guilt in such a manner that the 
jury may understand that belief to be based upon some- 
thing which the prosecutor knows outside the evidence. 
State of New Jersey v. Farrell. Sup. Ct. bein 759 

The function of a prosecuting attorney is not to convict, 
but to see that justice is done; it is his duty to refrain from 
going beyond the bounds of proper summation. State of 
New Jersey v. Farrell. Sup. Ct. ae een 759 


Support 

A defendant cannot be held in contempt for failure to 
comply with a support order without compliance with the 
notice and other provisions of R. 1:10-2 to 4 relating to 
summary prosecutions for renin In re: Reeves. Sup. 
CRS 715 
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A finding of emancipation of a young man upon his grad- 
uation from high school cannot be sustained where the boy 
has been admitted to college, the mother having custody 
does not consider him emancipated, and the parties’ in 
come is sufficient to warrant continuance of support by the 

father until the boy completes his undergraduate work. 
Limpert v. Limpert. App. Div. 736 

The trend in New Jersey is toward including the expense 
of college education as part of child support where the 
child shows scholastic aptitude and the parents are well 


able to afford it. Limpert v. Limpert. App. Div. ........ 736 
Judge Ruggiero’s Trial Notice For Matrimonial 
Cases... oe 3 epee: 1129 


Supreme Court Committee Reports 
Report Of The Supreme Court’s Committee On Enforce- 


ment Of Ethical Standards 253 
Report Of The Supreme Court’s Committee On County 
District Courts 269 
Report Of Supreme Court Committee On Relations With 
The Medical Protession 293 
Report Of Supreme Court Committee On Municipal 
Courts 293 
Report Of Supreme Court ‘Committee On Rules 341 
Report Of Supreme Court Committee On Criminal Pro- 
cedure 341 
Report Of Supreme Court Committee On Court Applica- 
tions Of Electronic Data Processing : 365 
Report Of ne Court Committee On Criminal Pro- 
oubire - : - 1209 


ue Bonds 
Held, on facts, surety bond was intended to provide for 
payment of third party beneficiaries supplying labor and 
materials to the construction job in the event the principal 
contractor failed to meet its obligations. Acoustics v. Han- 
over. Law Div. .... 202 
When a change in construction plans results in modifica- 
tions of the labor and materials to be supplied by subcon- 
tractor, the surety should not be obliged to pay for extras 
that exceeded the percentage limitation in the bond unless 
the surety consented to same in writing. Accoustics v. Han- 
over. Law Div. 202 
Reasonable regulation of building contractors is a proper 
exercise of the police powers granted to municipalities 
since different treatment in different parts of the State 
is appropriate. The N.J. Builders Assn. v. The Mayor and 
Township Council of Township of East Brunswick, et als. 
1 Gt, 0, ia 298 
A municipality may require building contractors to 
furnish appropriate information and be licensed as a con- 
dition to issuance of a building permit. The N.J. Builders 
Assn. v. The Mayor and Township Council of tenia of 
East Brunswick, et als. Sup. Ct. 298 
While a municipality may require builders to furnish 
maintenance bonds to cover violations of the building code, 
the bond requirements must be reasonable and the me- 
chanics of the arrangement must be carefully spelled out. 
The N.J. Builders Assn. v. The Mayor and Township Coun- 
cil of Township of East Brunswick, et als. Sup. Ct. 298 
Ordinance regulating builders held fatally defective be- 
cause of vagueness as to whether it applies only to builders 
of one family dwellings and failure to adequately define 
term ‘‘builder’’. The N.J. Builders Assn. v. The Mayor and 
Township Council of eee of East Brunswick, et als. 


DUD MODs. «55.16 298 
Taxation 

Two new laws enacted to meet Foundation charter re- 
quirements... ee 1 


A property owner is not enti tled to an 1 abatement of taxes 
between declaration of blight and deposit by condemnor 
where the proofs fail to show affirmative conduct by the 
condemnor causing depreciation of the property or con- 
stituting a constructive taking. Jersey City Redevelopment 
Agency v. Bancroft Realty Co., Inc. App. Div. . 34 

The weight to be accorded expert testimony on a tax ap- 
peal is for the Division of Tax Appeals and not for the 
— Van Realty, Inc. v. wi of Passaic, et al. App. 

lv ‘ 67 


Division of Tax Appeals must make adequate findings of 
fact and expression of reasoning to enable reviewing court 
to determine whether reasonable basis exists for the Di- 
vision’s judgment. Van Realty, Inc. v. sail of Passaic, et 
al. App. Div. Rae en SET TE ee . 67 

Proceeds of insurance policies which were purchased in 
conjunction with annuity contracts are subject to the 
Transfer Inheritance Tax since the exemption from that 
tax for insurance proceeds does not apply where the ele- 
ment of risk of death has been offset by the annuities. 
Drye v. Glaser. App. Div. 186 

The general exemption for transfers not intended to take 
effect at death does not apply to insurance trust proceeds 
even though the grantor relinquishes all interest some 
years before death. Drye v. Glaser. App. Div. .... 186 

The present system of financing public elementary and 
secondary schools in New Jersey violates the requirements 
for equality contained in the State and Federal Constitu- 
tions. Robinson v. Cahill. Law Div. : 187 

The State must enact a system of financing which will 
raise education to a ‘‘thorough”’ level in all districts where 
deficiencies exist and equalize the tax burden. Robinson 
v. Cahill. Law Div. fe 187 

A change in value occurring after the assessment date is 
within the exception to the ‘‘Freeze Act’’, N.J.S.A. 54:2-43, 
and may justify a higher assessment even though the 
municipality did not file an appeal setting forth the change, 
where the municipality was not aggrieved and so had no 
occasion to file such an appeal. Wayne v. Robbie’s Inc. 
App. Div. 190 

An assessor is not required to blindly ‘follow the ‘guide- 
lines of the State Farmland Evaluation Advisory Commit- 
tee, but he is required to show that he has considered those 
recommendations and has utilized them in conjunction with 
his experience and knowledge of the situation in his taxing 
district. Diener & Rutscher v. eins of Bethlehem. Div. of 
Tax Appeals : err 


Residences owned by a religious school are exempt from 
local taxation where it is necessary for the education, dis- 
cipline and morality of the school to have the faculty mem- 
bers residing therein to be close to the school and there is 
no room on the campus for housing for them or for the 
offices maintained in the residences. Beth Medrash Govoha 
v. Twp. of Lakewood. Div. of Tax Appeals a 299 

Where corporation revalues assets on its books above 
original book value and its franchise tax is based on this 
revaluation, it cannot question validity of its own revalu- 
ation. Bassett Estates, Inc. v. Glaser. Div. of Tax Ap- 
peals 346 

“Some Happenings” In Developing A Charitable Re- 
mainder Trust Under Section 664 IRC 1954, by Jerome F. 
Woods x 376 

Filing of an application for farmland ‘exemption by the 
taxpayer with the municipal assessor on or before October 
1 of the year preceding the tax year is mandatory and 
failure to do so bars the exemption even though the ap- 
plication may have been timely mailed. South Brunswick v. 
Sedley. Div. of Tax Appeals weit . 395 

If a person’s residence is actual and accompanied by an 
intention to remain in a state permanently, the character 
of the living quarters is immaterial; it may be a nursing 
home, a hotel or a boarding house and he will be domiciled 
there for inheritance tax purposes. O’Hara v. Glasser. 
Sup. Ct. 415 

The five-year period under N.J.S.A. ‘54: :10A- 19.1(b) can 
only run from the time the taxpayer reports its final fed- 
eral taxable income figure to the Division of Taxation pur- 
suant to N.J.S.A. 54:10A-13. Olin Mathieson Chem. Corp. v. 


William Kingsley. App. Div. .. : . 527 
Tax Consequences Of Property Settlements Under The 
New Divorce Act, by David Beck ne 605 


The Director of the Division of Taxation may justifiably 
ignore reductions in assessments consequent upon tax ap- 
peal reductions in arriving at his table of equalized valu- 
ations for state school aid distribution purposes. Twp. of 
Cherry Hill v. Director, Division of Taxation. App. Div. 611 

The Director’s table of equalized valuations for state 
school aid distribution purposes is not binding on an) 
county tax board for county equalization purposes. Twp. of 
Cherry Hill v. Director, Division of Taxation. App. Div. 611 

A taxpayer with a pending tax appeal has a right to in- 
spect the local tax assessor’s property record cards. DeLia 


et al v. Kiernan. App. Div. .... . 758 
Medical Reimbursement Plans For Closely Held Corp- 
orations, by Andrew M. Kimmel oe 905 


Though N.J.S. 54:40A-2(n) defines sale to include a theft 
and Reg. 18:5-7 imposes tax on possessor of unstamped 
cigarettes if stolen in transit, storage or otherwise, where 
cigarettes intended for N.Y. and stamped with N.Y. 
stamps, have been delivered to an interstate carrier by 
distributor-owner, and they are stolen while still on dis- 
tributor’s property in New Jersey, neither distributor nor 
carrier is liable for tax. Supermarkets General Corp. v. 
Diector, Div. of Taxation. Div. of Tax Appeals .. 918 

Where seller of motor fuel has actual knowledge that pur- 
chaser is buying motor fuel for taxable use, seller is re- 
quired to collect the tax thereon although the tax falls on 
the purchaser, and the tax will be assessed against the 
seller for failure to collect it and remit to the Director. 
Raritan Oil Co. v. Director, Division of Taxation. Div. of 
Tax Appeals .. ni 950 

Where seller lacks actual knowledge of the taxable use 
to be made of the fuel sold, but is aware of suspicious cir- 
cumstances indicating a taxable use, it should make in- 
quiry as to whether the use is taxable, and failure to do so 
warrants assessment of the tax against the seller. Raritan 
Oil Co. v. Director, Division of Taxation. Div. of Tax 


Appeals . 950 
Order Halting Present Method Of neni Stayed By 
Supreme Court .. 1018 


New Jersey Division of Taxation Reg. 18: 5-2. 7, dealing 
with the taxation of unstamped cigarettes which are stolen, 
does not apply to merchandise which is moving in inter- 
state or foreign commerce. B. Epstein Tobacco Co. v. Di- 


rector, Division of Taxation. Div. of Tax Appeals 1023 
The Role Of Litigating Techniques In U.S. Tax Court— 
A Pragmatic View .... 1065 


In determining the taxable assessment value of property 
pursuant to N.J.S.A. 54:4-23, all interests therein shall be 
included, even those subject to the State’s riparian rights, 
and the assessed value should not be lowered because of a 
cloud on the owner’s title. Town of Secaucus v. Damsil, 
Inc., and Division of Tax Appeals. App. Div. . ... 1089 

New Jersey Division of Taxation Reg. 18:5-2.7, dealing 
with the taxation of unstamped cigarettes which are stolen, 
does not apply to merchandise which is moving in inter- 
state or foreign commerce. B. Epstein Tobacco Co. v. 
Director, Division of Taxation. Div. of Tax Appeals . 1023 


Compromising Federal Tax eee. des Harold Kamens 
and William A. Ancier Be 1225 


Taxes 

A political sub-division of a sister state has the common 
law right to sue in New Jersey to enforce a tax claim 
which is not a penalty. Buckley v. Huston. Sup. Ct. 630 


Teachers 
It is the prerogative of a Board of Trustees to discontinue 
the employment of a non-tenured teacher at the end of his 
teaching contract with or without reason. Katz v. Board of 
Trustees. Chan. Div. 346 
The State’s interest in preserving | a | meaningful tenure 
system presupposes a freedom of selection in choosing 
non-tenured teachers that outweighs the private interest 
of the teacher. Katz v. Board of Trustees. Chan. Div. . 346 
A public school teacher’s non-retention based solely on 
the exercise of lawful union activity or other First Amend- 
ment rights would be unlawful state action. Katz v. Board 
Of Prustees: CHAN DIV oo oc. 56:3 coséeseipcocerare tals nencbis 346 
Due process does not require a statement. of reasons and 
a hearing in order to discontinue the employment of a non- 
tenured teacher. Katz v. Board of Trustees. Chan. Div. 346 
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Tenure 
An exempt ‘ireman is not entitled to tenure as a Building 
Inspector under N_J.S.A. 40A:14-64. Bialkowski v. Borough 
of Ridgefield. Law Div. 203 
N.J.S.A. 40A:14-64 does not give ema: in an office with 
a term fixed by law. Bialkowski v. Borough of Ridgefield. 
Law Div. 203 
The holder of an exempt fireman’ s certificate does not by 
virtue thereof acquire tenure in an office, appointment to 
which is for a fixed or stated period of time. Bialkowski v. 
Ridgefield. App. Div. ied : 866 
Third Party Beneficiaries 
The essence of contract liability to a third party is that 
the contract be made for the benefit of said third party 
within the intent and contemplation of the contracting par- 
ties and unless such a conclusion can be derived from the 
contract or surrounding facts a third party has no right of 
action under the contract although he may derive inciden- 
tal benefit from its performance. Gold Mills, Inc. v. Orbit 
Processing Corp., et al. Law Div. .. lant 
Liability to a third party exists when the contractor has 
undertaken performance, whether his negligent perform- 
ance results from the doing of something or the failure to 
do something. Gold Mills, Inc. v. Orbit wii Corp., 
et al. Law Div. . 1351 
Liability to a third party does nak stack “— the con- 
tractor has failed to commence performance. Gold Mills, 
Inc. v. Orbit Processing Corp., et al. Law Div. 1351 


Threats to Kill 

The gravamen of the offense under N.J.S.A. 2A:113-8 in- 
volves the communication of a threat to kill in such terms 
as would in the attendant circumstances convey to an 
ordinary individual that the language seriously threatened 
death. State v. Kaufman. App. Div. ee . 370 
Tidelands 

An appropriate inference may be drawn against a party 
to a tidelands dispute who, despite actual awareness of the 
tideland status of the property when he made artificial 
changes on the land, failed to obtain and preserve evi- 
dence respecting such status regardless of whether such 
change antedated or followed the decision in O’Neill. State 
of N.J. v. Council. Sup. Ct. 201 

The behavior of a litigant with respect to changes in 
relevant evidence may permit an inference that his be- 
havior was prompted by a conscious appreciation that the 
evidence would or might be hurtful to his position. State of 
N.J. v. Council. Sup. Ct. 201 

Invisible Boundary—Private ‘And ‘Sovereign Marshland 
Interests, by Alfred A. Porro, Jr. 669 


Time 

An enlargement of time for review of administrative ac- 
tion pursuant to R. 4:69-6(c) is appropriate where substan- 
tial constitutional rights are involved and the questions are 
of public concern. East Rutherford Industrial Park, Inc. v. 
State of New Jersey. Law Div. . 671 

Post-conviction relief application is time- barred unless 
filed within 5 years after conviction, unless petition alleges 
facts showing delay was due to excusable neglect. R. 3:22- 
12. State v. Morales and Morales v. N.J. State Parole 
Board. App. Div. 905 


Time Sales 

A fine print provision giving the seller of consumer goods 
the right to retake the property upon default is unenforce- 
able unless called to the attention of the buyer and under- 
stood by him. Grossman Furniture Co., Inc. v. Pierre. 
Essex County District Court . 629 

A county district court may grant reformation of a con- 
tract to exclude a recapture clause which was not called to 
the attention of and understood by the buyer. Grossman 
Furniture Co., Inc. v. Pierre. Essex Cty. Dist. Ct. 629 


Title Examinations 
An Editorial—An Answer, by William Werksman, Esq. 801 


Tolls 

Action of Federal Highway Administrator finding in- 
crease in toll unwarranted and reducing same to 75¢ is 
determination that 75¢ is the reasonable charge and any- 
thing above that is unreasonable. Transport v. Delaware 
River Port Authority. Sup. Ct. “< 41 

A common law action for reparation of tolls paid in ex- 
cess of that found to be reasonable is barred by the U.S. 
Supreme Court decision in T.I.M.E. v. United States. 
Transport v. Delaware River Port Authority. Sup. Ct... 41 


Torrens System 
An Editorial—An Answer, by William Werksman, Esq. 801 


Torts 
Tort liability for interference with prospective economic 
benefit arises when the conduct of the defendant is not in 
the reasonable exercise of an equal or superior right; the 
inquiry is whether defendant’s conduct has been both 
injurious and transgressive of generally accepted standards 
of common morality or of law. Association v. Catholic War 
Veterans. App. Div. . 802 
A determination that a defendant did not technically 
breach his contract with plaintiff is not necessarily deter- 
minative of the absence of liability in tort. Association v. 
Catholic War Veterans. App. Div. “5 802 
An infant has no cause of action against one who negli- 
gently injures his parent for damages for the deprivation 
of the aid, comfort, companionship, loss of services and 
earnings of the parent attributable to the injuries. Mary 
Russell etc., et al v. Salem pibepinenny Co., Inc., et al. 
Sup. Ct. : 1151 
Where a bifurcated tort trial resulted ina ‘iat ility judg- 
ment before the effective date of Rule 4:42-11(b), and the 
damages judgment was rendered after the eftective date, 
the provisions of the rule apply and interest will be award- 
ed. American Metal Co. v. Fluid Chemical Co. Law 
Div. Pe 1326 


Trademarks 

The decision of the Patent Office as to confusing similar- 
ity of two marks must be accepted as controlling unless 
the contrary is established by evidence which in character 
and amount carries thorough conviction. Johnson and 
Johnsen v. Colgate-Palmolive. U.S.D.C. 915 

Trademark though similar in sound and meaning to 
earlier one is entitled to registration where the marks and 
functions of the respecti ve products considered together 
bearing on their distribution shows there is no likelihood of 


confusion, mistake or deception to an ordinarily prudent 
buyer. Johnson and Johnson vy. Colgate-Palmolive. U.S. 
D.C. 915 


Trading Stamps 

The issuance of more than one trading stamp for each 10 
cents of motor fuel purchased at a retail gasoline service 
station constitutes an illegal rebate or concession in viola- 
tion of N.J.S.A. 56:6-2(e). Glaser v. Downes. Chan. Div. 1022 

A reevaluation of the Margetts theory, sanctioning the 
issuance of a limited number of trading stamps as a ‘‘cash 
discount’, may not be made by a trial court. Glaser v. 
Downes. Chan. Div. ; 1022 

Assuming that the State’s position is, as it must be, that 
the distribution of giveaways, gifts, bonus trading stamps, 
ete. by gasoline retailers is illegal, and that appropriate 
notice of such illegality will be given by the State to all 
gasoline retailers, prohibition of the issuance of triple 
trading stamps by a retailer does not deprive him of equal 
protection of the laws. Glaser v. Downes. Chan. Div. 1022 

Giveaways, whether or not connected with the purchase 
of motor fuel, violate N.J.S.A. 56:6-2(e), and fairness re- 
quires that the State notify all gasoline retailers of the 
illegality of such competitive practices. Glaser v. Downes. 
Chan. Div. Sava 1022 
Travel Agents 

An organization of travel agents may not maintain an 
action for damages for injury caused to individual travel 
agencies by defendant’s arranging for charter flights by 
non-affinity groups in violation of the IATA contract. 
Travel Agents Malpractice Action — v. Regal Cultural 
Society, inc. App. Div. 203 

State courts have jurisdiction in an action by an or- 
ganization of travel agents to enjoin another agency from 
arranging charter travel in violation of the Federal Avi- 
ation Act and such relief need not be postponed by the doc- 
trines of primary jurisdiction or exhaustion of remedies. 
Travel Agents Malpractice Action Corps v. Regal Cultural 
Society, Inc. App. Div. 203 
Trespass 

Non-students engaging in non-school activities on school 
property after being forbidden to do so and ordered to 


leave are omy of trespass. State v. Karr & Walker. App. 
Div. 734 


Trespassers 
The Landowners Liability Act, N.J.S.A. 24:42A-2 & 3, 
was not intended to immunize the owner-operator of a golf 
course from liability to an infant of tender age who tres- 
passed onto the course and fell into a dangerous excava- 
tion; there is nothing in the legislative history to indicate 
that the Act was intended to overturn the Strang line of 
cases. Richard O’Connell, ete. v. Forest Hill Field Club. 
Law Div. . 645 
Trial 
Voir dire examination of prospective jurors concerning 
their attitudes as to the defense of insanity is a matter for 
the discretion of the trial court. State v. Kelly. App. Div. 81 
A trial judge should leave the questioning of an expert 
witness as to his qualifications to counsel. State v. Kelly. 
App. Div. «.... 81 
Defense counsel has no right to cross-examine the State’s 
medical witnesses concerning their understanding of the 
law on the defense of insaity. State v. Kelly. App. Div. 81 
Incriminating references to the defendant should be de- 
leted from a co-defendant’s statement at a joint trial where 
other evidence establishes defendant as the unnamed pr- 
son referred to. State v. Anderson. App. Div. 87 
Physician Testifies Via himeenae In Personal Injury 
Trial 633 
A trial judge must not permit a "prosecutor in summing 
up to comment on facts not shown or reasonably inferable 
from the evidence in the case. State of New Jersey v. 
Farrell. Sup. Ct. 759 
It is error to permit the prosecutor to declare his personal 
belief of a defendant’s guilt in such a manner that the jury 
may understand that belief to be based upon something 
which the prosecutor knows outside the evidence. State of 
New Jersey v. Farrell. Sup. Ct. : 759 
The function of a prosecuting attorney is not to convict, 
but to see that justice is done; it is his duty to refrain from 
going beyond the bounds of proper summation. State of 
New Jersey v. Farrell. Sup. Ct. 759 
The silence of an accused while in custody after advice 
that he has a constitutional right to remain silent may not 
be the subject of inquiry at trial if he later chooses to testi- 
fy and offer an exculpatory defense. State v. Griffin. App. 
Div. 803 
New trial ordered w her re prosecutor inquired into defen- 
dant’s previous silence and sought to draw adverse infer- 
ences from it. State v. Griffin. App. Div. yee ee 
Trial Procedure In Administration Of ‘Wade’ Rules On 
Identification, by Judge Milton B. Conford 1243 
Note Taking By Jurors—Memorandum to Judge Arthur 
J. O’Dea prepared by his Law Clerk, Jerrold R. McDowell, 
on September 27, 1972. 1245 
Court did not abuse discretion in recessing jury in auto 
negligence case over-night when jury had returned at about 
5 P.M. for further instructions after 3 hours deliberation 
and after he had admonished the jury as to its responsi- 
bilities. Eberhardt v. Vanarelli. App. Div. 1306 


Trusts 

‘Some Happenings”’ In Developing A Charitable Remain- 
der Trust Under Section 664 IRC 1954, by Jerome F. 
Woods 376 
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Unauthorized Practice Opinions 7-2 
Advisory Opinion No. 8—Collection Agencies 105 
Advisory Opinion No. 9—Patent Attorneys and Agents 269 
Preparation of Inheritance Tax Returns by Non-Lawyer, 
Opinion No. 10 1209 
Practice of Title and Abstract Companies — Advisory 

Opinion No. 11 Read eee ee . 1345 

Unclean Hands 
While N.J.S. 24:34-7 prevents parties from raising the 

defense of unclean hands it does not bar the Court from 

applying the doctrine to bar —" relief. Huntley v. 

Huntley. Chan. Div. 1306 


Unemployment Compensation 

\ claimant who quits a job because the work aggravates 
a pre-existing medical condition is entitled to unemploy- 
ment benefits, unlike one who leaves because a pre-exist 
ing, non-work connected disability prevents ??? Brown v. 
Board of Review. App. Div. .. a 55 


Unfair Competition 

The issuance of more than one trading stamp for each 
iG cents of motor fuel purchased at a retail gasoline serv- 
ice station constitutes an illegal rebate or concession in 
violation of N.J.S.A. 56:6-2(e). Glaser v. Downes. Chan. 
Div. 1022 


A reevaluation of the Snhaates theory, sanctioning the 
issuance of a limited number of trading stamps as a ‘‘cash 
discount’, may not be made wi a trial court. Glaser v. 
Downes. Chan. Div. : 1022 


Assuming that the State’s position is,.as it must be, that 
the distribution of giveaways, gifts, bonus trading stamps, 
etc. by gascline retailers is illegal, and that appropriate 
notice of such illegality will be given by the State to all 
gasoline retailers, prohibition of the issuance of triple 
trading stamps by a retailer does not deprive him of equal 
protection of the laws. Glaser v. Downes. Chan. Div. .. 1022 

Giveaways, whether or not connected with the purchase 
of motor fuel, violate N.J.S.A. 56:6-2(e), and fairness re- 
quires that the State notify all gasoline retailers of the 
illegality of such competitive - actices. Glaser v. Downes. 
Chan. Div. e . 1022 


Uniform Commercial Code 

“Partial performance of an agreement does not avoid the 
requirement of a writing under N.J.S.A. 12A:2-201, but 
renders the agreement enforceable only with :cspect to the 
goods which have been delivered and accepted. Huyler v. 
Information Supplies Corp. Law Div. .... ; 51 


Under N.J.S.A. 12A:2-201 an oral contract is enforceable 
only to the extent that performance has occurred prior to 
the breach and the plaintiff cannot recover damages for 
any goods which were to be delivered in the future but 
were wrongs withheld. Huyler v. Information Supplies 
Corp. Law Div. 51 

Check given by purchaser to seller for $2, 325 bearing no- 
tation ‘“‘deposit on aux. sloop, D’Are Wind, full amount 
$4,650’ constituted a sufficient written memorandum under 
N.J.S.A. 12A:2-201(1). Cohn v. Fisher. Law Div... 185 


A check tendered as partial payment for a single item 
satisfies the statute of frauds requirement of N.J.S.A. 
12A :2-201( 3)( c) so as to render the entire contract enforce- 
able. Cohn v. Fisher. Law Div. : 185 

A party’s testimony in depositions and answers to de- 
mands for admission, conceding an oral contract, consti- 
tutes an enforceable contract under N.J.S.A. 12A:2-201(3) 
(b). Cohn v. Fisher. Law Div. ... .. ~« 1S 

Continued use of defective machines for over two years 
after acceptance, with knowledge that efforts at cure had 
failed, bars revocation of acceptance, rescission or money 
damages for breach of warranty or fraudulent misrepre- 
sentation. Fablok Mills, Inc. v. Cocker Machine & Foundry 
Co. Law Div. 906 

The existence of section 503 of the Uniform Commercial 
Code authorizing a secured creditor to repossess the se- 
curity without judicial process does not make recapture 
of an automobile by peaceable self-help an action under 
color of state law since self-help was legally recognized 
long before the adoption of the Code. ee v. — 
Motors, Inc. Chan. Div. ; : 1106 


Uninsured Motorist Coverage 
The 1969 amendment to N.J.S.A. 17:28-1 does not apply to 
automobile insurance policies issued or delivered prior to 
April 2, 1969 so as to extend uninsured motorists coverage 
under such policies to accidents occurring in New Jersey. 
Hannan v. Employers. Law Div. _... 35 
N.J.S.A. 17:28-1.1 should be accorded prospective effect 
only. Peraglia v. Jones et al. App. Div. 1107 
N.J.S.A. 17:28-1.1, imposes on all insurers the obligation 
of offering uninsured motorists coverage where a policy is 
issued or delivered after January 2, 1969 to be effective 
after April 2, 1969 and such a policy will be deemed 
amended to include such coverage subject tu the payment 
of the additional premium for the extended coverage where 
such coverage was not offered. iene v. Jones et al. 
App. Div. 1107 
Passenger who was involved in accident with uninsured 
motorist and who recovered up to the limit of the policy 
held by driver of vehicle in which he was a passenger can 
recover his excess damages under his own policy contain- 
ing uninsured motorist coverage pursuant to N.J.S.A. 
17:28-1.1. McFarland v. Motor Club of America Ins. Co. 
Chan. Div. . 1130 
Under N.J.S.A. 17:28- 1. .: an insuror in providing unin- 
sured motorist coverage can limit dual recoveries by its 
insured but cannot preclude the insured from recovering 
for excess damages where the losses exceed the limits of 
the primary policy. McFarland v. Motor Club of America 
Ins. Co. Chan. Div. 1130 
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Unsatisfied Claim and Judgment Fund 
N.J.S.A. 39:15-70(a) bars recovery against the Unsatis- 
fied Claim and Judgment Fund for an injury caused by an 
uninsured motorist where the plaintiff has been compen- 
sated for said injury (as a consequence of a subsequent 
collapse at work) either by his workmen’s compensation re 
covery against his employer or by his judgment against 
the Two Percent Fund. Dixon v. Bowden. Law Div. 87 
A plaintiff who recovers a judgment against the Unsatis- 
fied Claim and Judgment Fund is not entitled to interest 
from the date of institution of the suit under R. 4:42-11(b) 
which provides for interest in ordinary tort actions. Lynch 
v. Heymann. Law Div. es = 550 
The term ‘spouse’ as used in N.J.S.A. 39:4 6-70(d) in- 
cludes a person who was living in a de facto relationship 
of man and wile at the time of the accident and for many 
years prior thereto. Lopez v. Santiago. Dist. Ct. 870 
A wo men injuried while riding as a passenger in a car 
owned by a man with whom she had maintained all of the 
elements of a husband and wife relationship for six years 


prior to the accident may not recover from the Unsatisfied 
Ciaim and Judgment Fund despite the lack of a valid cere- 
monial marriage. Lopez v. Santiago. Dist. Ct. .. 870 


R. 4:42-11(b), providing for interest on tort judgments, 
applies to the Unsatisfied Claim and Judgment Fund; 
Lynch v. Heymann not followed. Bellino v. Strelecki. Law 
Div : ba a6 1265 


Usury 

4; placement fee or points paid by a seller as a condition 
10 the granting of an F.H.A. insured mortgage loan to the 
purchaser cannot be recovered by the seller from the bank 
as a usurious exaction since N.J.S.A. 17:2-7 renders the 
usury statutes inapplicable to F.H.A. mortgages and realty 
transactions. Yasner v. Commercial Mortgage Company. 
Essex County Dist. Ct. .. os 1021 


Variances 
A rananoe under N.J.S.A. 40:55-39(d) to permit a pri- 
vately ope rated day nursery in a middle income residential 


sider ations where there are i iecaiiciaed audios pr e-SC ‘se 
facilities in the neighborhood. Three L Corp. v. Board of 
Adjustment, City of Newark. Law Div... 274 

Where a Board of Adjustment recommends a variance, 
but the governing body takes no action, the legal situation 
is the same as if the governing body had affirmatively de- 
nied the variance, and the denial is presumed valid. Wicka- 
iunk Village, Inc. v. Township of Marlboro. Ch. Div. 347 

The governing body’s denial of a request for a variance 
under N.J.S.A. 4055-39(d) for construction of a sewerage 
plant is arbitrary and capricious where the record shows 
that town officials were aware of the construction, this 
facility is necessary and it will not impair existing zoning. 
Wickatunk Village, Inc. v. Twp. of Marlboro. Ch. Div. 347 
‘special reasons’ under N.J.S.A. 40:55-39(d) 
are any which, taken as a whole, are founded geen 
in the zoning ing ag — forth in N.J.S.A. 40:55-32. 
Wickatunk Village, Inc. v. Twp. of Marlboro. Ch. Div. 347 


Adequaie 


Voiceprints 
California Judge Rules Voiceprint Admissible .. 615 
Defendants ordered to submit to voiceprint test by State 
and thereafter trial court to hold pre-trial hearing to deter- 
mine whether the results are sufficiently reliable to be 
admitted into evidence. State v. Andretta et al. Sup. Ct. 1267 


Voir Dire 

Voir dire examination of prosespective jurors concerning 
their attitudes as to the defense of insanity is a matter for 
the discretion of the trial court. State v. Kelly. App. Div. 81 


Volunteer Fire Departments 

Discriminatory admission procedures for entry into 
volunteer fire department violate State civil rights act. 
Blair v. Freehold. App. Div. " - 55 


Wage Controls 
The Impact Of *‘Phase 2” On Associates’ Salaries, by An- 
drew M. Kimmel... .. i 270 


Wages and Hours 

Occupations exempt from coverage by the terms of the 
Federal Fair Labor Standards Act are not necessarily pre- 
cluded from coverage by the New Jersey Wage and Hour 
Law by the doctrine of preemption. State v. Comfort Cab. 
Law Div... 186 

The Federal Fair Labor Standards Act specifically pro- 
hibits its preemption of any State minimum wage or maxi- 
mum hour/overtime provision more favorable to the em- 
ployee than that prescribed by the Federal Act. State v. 
Comfort Cab. Law Div. ; 186 

N.J.S.A. 40A:14-134 is constitutional since it is the legis- 
lature’s prerogative to decide what amount municipalities 
may agree to pay to policemen for overtime work. N.J. 
State Police Benevolent Ass’n, et al v. Irvington. App. 
Div. Es ree Steere es 1351 


Waiver 

A party does not waive his right to a jury of 12 in par- 
ticipating in a trial with a jury of 6 pursuant to the court’s 
direction and over his objection. Jordan v. Newark. App. 
Div. we - Se 1145 


Water 

Municipality may not charge developer entire cost of in- 
stalling water mains when other homeowners in similar 
situations receive similar benefits without charge. Deerfield 
Estates, Inc. v. Twp. of East Brunswick. Sup. Ct... .. 151 

Power of municipality to raise water rates retroactively 
can be read into N.J.S.A. 40:62-77. Daniel, et al. v. Boro. 
of Oakland. Law Div. 551 

Public water utility managed by a municipality cannot 
be treated the same as a private corporation in all in- 
stances and the area of fixing water rates is one in which 
a municipality should be permitted some discretion. Daniel, 
et al v. Boro. of Oakland. Law Div. .. me 551 


N.J.S.A. 48:19-17 does not authorize the Board of Public 
Utilities to grant private water company a franchise after 
the municipality and municipal utilities authority has re- 
fused to do so. South Lakewood Water eedied v. Brick 
Township. Sup. Ct. .. ae 867 


Way of Necessity 
A way of necessity arises where there is a conveyance 
of a part of a tract of land which is wholly surrounded by 
lands which the grantor retains or by the grantor’s land 
and lands of strangers. Cale v. Wanamaker. Chan. 
DW. 552% : 1326 
If, at one time, ‘there has ‘been a unity of title, the right 
to a way of necessity may lie dormant through several 
transfers of title and pass with each transfer and be exer- 
cised at any time. Cale v. Wanamaker. Chan. Div. — 1326 
The public policy underlying a way of necessity favors 
the full utilization of land and the presumption that the 
parties do not intend that the land conveyed be rendered 
unfit for occupancy. Cale v. Wanamaker. Chan. Div... 1326 
Access to grantee’s lands by way of Barnegat Bay is not 
such access as will bar imposition of way of necessity over 
grantor’s other lands. Cale v. Wanamaker. Chan. Div. 1326 


Weapons 

A constable serving a subpoena in a civil action is not 
then engaged in the discharge of his duties as constable 
so as to be allowed to carry a sina without a permit. 
State v. Nichol. Law Div. 74 

Nothing in N.J.S. 15:4-1 or in N.J-S. 45: 19-8 exempts 
private detectives or members of detective associations 
from the permit requirements of N.J.S. 2A:151-41. State v. 
Nichol. Law Div. ae - re 


Welfare 
N.J.S.A. 44:7-32, authorizing a county welfare board to 
deny assistance to any person obtaining assistance by 
fraud, is neither unconstitutional nor contrary to the So- 
cial Security Act. Marlin v. McCorkle. App. Div. .. 33 
A Welfare board does not have discretionary authority to 
deny retroactive assistance payments to a person whose 
conviction of fraud is reversed on appeal. Marlin v. Mc- 
Corkle. App. Div. ae 33 
Procedures of Essex County Welfare Board with respect 
to withholding of benefits from recipients of AFDC benefits 
who are also obligees under judicial support orders against 
relatives contravenes governing AFDC policies and regula- 
t ons and are therefore invalid. Buchanan, et als v. Essex 
County Welfare Board. App. Div. .. 86 
Termination of welfare benefits without a fair hearing at 
the state level violates a recipient’s statutory and consti- 
tutional rights. Serritella v. Evans. U.S.D.C. .. 347 
Where County Welfare Board has neglected to inform 
appellant or her parents of a change in the welfare laws 
which eliminated the obligation of the parents to support 
her, appellant is entitled to a reimbursement of shelter. 
Mulvehill v. Dept. of Institutions ete. App. Div. .. 1130 
The burden to relieve the needy is primarily on the 
municipality as indicated by N.J.S.A. 44:8-109. Higdon v. 
Boning. Juv. & Dom. Rel. Ct. oe >. DGG 
Where uncontroverted testimony showed that plaintiff 
needed physical therapy and other medical attention and 
was unable to pay for it and was denied assistance by the 
County Welfare Board, plaintiff was entitled to assistance 
from the municipality in which he resided under N.J.S.A. 
44:8-107-145. Higdon v. Boning. Juv. & Dom. Rel. Ct. . .1266 


Wiretaps 
Permission to tap a pay phone from 10 A.M. to 3 P.M. for 
thirty days is proper and not excessive in scope where the 
affidavits show the ‘‘special need” required by the Wire- 
tap Statute for a tap on a public phone by demonstrating 
the need for evidence concerning a large conspiracy. State 
v. Dye. Sup. Ct . 670 
A trial court has discretion to permit the introduction of 
a tape from which all but incriminating conversations have 
been edited when it saves much time, the jury is informed, 
defendant has the opportunity to hear and introduce any 
other portion, and there is no indication of prejudice. State 
v. Dye. Sup. Ct. 670 
A wiretap of a public telephone allegedly being used for 
bookmaking operations is valid where the application 
shows that usual investigative methods would be unlikely 
to succeed. State v. Sidoti et al. App. Div. .. 882 
An order for a wiretap of an alleged bookmaking oper- 
ation should not be invalidated for lack of concrete re- 
strictions as to persons, time and duration without afford- 
ing a plenary hearing to determine the means used and the 
circumstances under which the wiretap was executed. 
State v. Sidoti et al. App. Div... 882 
The Wiretapping & Electronic Surveillance Control Act, 
N.J.S.A. 2A:156A-1 et seq is constitutional. State v. Sidoti 
et al. App. Div. ; 882 
Delegation of authority to apply for a wiretap order is 
not illegal where prosecutor failed to apply personally but 
authorized named detectives in his office to do so. State v. 
Sidoti et al. App. Div... is ee 


Witnesses 
A trial judge should leave the questioning of an expert 
witness as to his qualifications to counsel. State v. Kelly. 
App. Div. on <: pon 
Defense counsel has no right to cross- -examine the State’ s 
medical witnesses concerning their understanding of the 
law on the defense of insanity. State v. Kelly. App. Div. 81 
Although counsel need not be present at an identification 
which takes place before the commencement of the prose- 
cution of the defendant, enforcement authorities should 
nonetheless make a complete record of the identification 
procedure if it is feasible to do so. State of New Jersey v. 
Earle. Sup. Ct. 66 
A non-resident’s voluntary entry into New Jersey i in order 
to testify in his own civil case or in a criminal proceeding 
does not entitle him to immunity from arrest and service 
of process while he is here for that purpose. In the Matter 
of Schuler. App. Div. _.. ... 849 
A non-resident who enters this State to testify in a crim- 
inal trial is not exempt from arrest and service of process 
pursuant to N.J.S.A. 2A:81-21, unless his attendance here 
was procured through the procedures prescribed by N.J. 
S.A. 2A:81-20. In the Matter of Schuler. App. Div. .. 849 


The granting of a motion to sequester witnesses is a mat- 
ter committed to the sound discretion of the trial judge and 
this discretion ordinarily calls for the granting of such mo- 
tion. State of N.J. v. John Connolly. App. Div. 1065 


Words and Phrases 
‘Dwelling house”’ from which there is no duty to retreat, 
includes a porch or other similar physical appurtenance. 
State v. Bonano. Sup. Ct. 50 
“Commerce” as defined by the “Federal Fair Labor 
Standards Act is a narrower concept than the constitutional 
reach of the ‘‘Commerce Clause’’. State v. Comfort Cab. 


Law Div. 186 
“Motor bus” normally does not include a taxicab. State 
». Comfort Cab. Law Div. 186 


The phrase ‘‘for immoral purposes”’ ‘in N.J.S.A. 2A:86-3, 
which makes such conduct a crime when it involves an un- 
married female under age 18, must mean ‘“‘for immoral 
purposes of a sexual character,” and as so defined the 
statute is not unconstitutionally vague. State v. Negron. 
App. Div. .. 239 

‘Habitual drunkenness” is a fixed, frequent, irresistible 
or regular habit of drinking alcoholic beverages in such 
excessive quantities as to produce drunkenness. McVey v. 
McVey. Chan. Div. ... 389 

The term ‘‘non- -owned automobile” defined in an auto- 
mobile liability and medical payment policy as one “‘not 
owned by or furnished for the regular use of . . . the named 
insured . . .’’, is interpreted to exclude the regular use of 
other motor vehicles. Venters v. Selected Risks. App. 
Div. as : 1151 


Workmen’s Compensation 
Voluntary payments made after the time limit to seek a 
review of an award has expired under N.J.S.A. 34:15-27 do 
not revive the period within which a petition for additional 
benefits can be filed. O’Keef v. Johansen Co. Cty. Ct. 55 
Injuries sustained by petitioner in an assault by a former 
subordinate employee at a tavern more than one week 
after petitioner’s employment relationship had terminated 
are not compensable; while the assault arose out of peti- 
tioner’s employment, it did not occur in the course thereof. 
Thornton v. Chamberlain Mfg. Corp. App. Div. 365 
Injuries sustained by an employee while on a Public 
Service bus returning from employer’s plant to her home 
are compensable, even though employee paid for the ride, 
where the bus transportation had been arranged for by the 
employer in view of its need to transport a substantial per- 
centage of its employees from Newark to Harrison and the 
arrangement inured to the joint benefit of the employer 
and employees. Williams v. Remco Industries. App. 
DIV: 2.6 370 
A worker may recover Workmen’ s Compensation if he is 
injured as a result of events which occurred during work- 
ing hours even though the actual injury does not take place 
until after hours. Daniello v. Machise Express Co. 389 
Injuries sustained by an employee in a fall on the side- 
walk abutting the work premises while enroute to or from 
public transportation are compensable. DiNardo v. New- 
ark Board of Education. App. Div. ‘es . 463 
Under Section 87 of the Workmen’s Compensation Act 
the carrier’s endorsement of a policy to a corporation car- 
ries with it coverage of all the component units of the 
corporation absent any intent to defraud by the insured. 
Palmieri v. Denville Esso, Inc. Div. of W.C. a 507 
Where an employee sustained a compensable heart at- 
tack while working for one employer, obtained new em- 
ployment after recovery and after the passage of over 312 
years sustained another compensable heart attack which 
was followed by his rapid deterioration culminating in his 
death, the first employer is not liable for death benefits 
if the second accident constituted an efficient intervening 
cause of death. Engelson v. J. F. Zucker Co. Law Div... 527 
Where a heart attack is induced by the work strain at 
one employment and is substantially aggravated by the 
effort engaged in at another concurrent employment, both 
employers are equally liable for the resultant permanent 
disability. Papp v. Rutherford & Papp v. I. T. & T. Sup. 
Ct. 551 
A municipality which summons aid under a Mutual Aid 
program is not liable to the aiding municipality for Work- 
men’s Compensation paid by the latter to the estate of a 
fireman employed by the aiding municipality and injured 
in fighting a fire in the summoning municipality, in the ab- 
sence of a contract. Lauria v. Ridgefield. Bergen es 
CE, 
Proposed Practice Changes In Workmen’ s ee 
by Allan L. Krumholz ; : 865 
An injured employee who has been offered some treat- 
ment by an employer need not file a claim petition for 
compensation in order to avoid a limitation of the em- 
ployer’s liability for treatment. Benson v. Coca Cola. App. 
Div. 866 
The nature of the treatment ‘required by ‘the workmen’ s 
compensation statute and its reasonable necessity, or the 
adequacy of treatment given or offered may be measured 
on a post hoc appraisal of the medical facts. Benson v. 
Coca Cola. App. Div. ee 866 
An erroneous, incomplete, or improper diagnosis at the 
time of the occurrence or a proffer of less than adequate 
treatment should not serve to defeat an employee’s abso- 
lute right to proper medical treatment to cure or alleviate 
the results of a compensable accident, no matter how good 
the intentions of the employer or the quality of its good 
faith in arriving at its judgment in the record. Benson v. 
Coca Cola. App. Div. _... . 866 
The social policy inherent in our workmen’ Ss compensa- 
tion legislation can only be served by imposing on the em- 
ployer the right-wrong risk when it makes its decision as to 
the nature and amount of treatment to be provided in com- 
pliance with the statute. Benson v. Coca Cola. App. Div. 866 
Where it would be futile to request employer to allow em- 
ployee to seek own treatment, at employer’s expense, it is 
unnecessary to go through that formality. Benson v. Coca 
UC OLA TAN PDIV 2 ois) saath th cece oe oes es 866 
The provision of N. x: S.A. 34: 15-12(c)(23), requiring 
notice to the employer within 48 hours after the occurrence 
of a ‘“‘traumatic hernia,” is applicable only to an “inguinal” 
type hernia. Swinton v. Gregory. Sup. Ct. . 1225 
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Workmen’s Compensation, Cont’d 
An arbitrator’s award under the uninsured motorist 
coverage portion of a liability policy is not to be reduced 
by the ‘‘present value of all amounts payable on account of 
such bodily injury under any workmen’s compensation 
law’’ where the amount, if any, is yet to be determined in 
~ pending workmen’s compensation proceedings. Brooks 
. Pennsylvania. App. Div. ang 1226 
ve appeal to the Appellate Division from a County Court 
judgment affirming an award in the Workmen’s Compen- 
sation Division, the function of the Appellate Division is not 
to make an independent evaluation of the evidence, but 
rather to determine whether the findings made could rea- 
sonably have been reached on the evidence in the record. 
Evans v. Lenox. App. Div. a 1321 
Award for stroke suffered as result of tension in employ- 
ment which aggravated prior hypertension affirmed. Evans 
v. Lenox. App. Div. .. 1321 
The two year time limit for filing petitions for review or 
modification in Workmen’s Compensation cases (N.J.S.A. 
34:15-27), is not tolled by the mental incapacity of the peti- 
tioner. Polcaro v. East Orange. App. Div. .. ee 2 
X-Rays 
Properly qualified opinion testimony based upon obser- 
vation of X-rays is not inherently inadmissible because of 
the failure of the proponent of such testimony to introduce 
the X-rays in evidence or, absent demand, to produce them 
at the time of testimony. Bartell v. Razzano. App. Div. 545 
The proponent of opinion testimony relating to interpre- 
tation of X-rays should normally be prepared to produce 
the X-rays for cross-examination upon demand. Bartell v. 
Razzano. App. Div. .. 545 
X-rays are not a ‘‘writing”’ within the purview of Evi- 
dence Rule 70, the so-called best evidence rule, since 
X-rays are likely unintelligible to a lay jury without ex- 
pert interpretation. Bartell v. Razzano. App. Div... 545 
Zoning 
Zoning ordinances must deal fairly and equally with the 
residents adjoining the property in question without ref- 
erence to municipal boundary lines. Quinton, etc., et als v. 
Edison Park Development Corp. Sup. Ct. ae 66 
A municipality may not provide a buffer strip require- 
ment for the side of a tract which houses residents of that 
municipality while excluding any buffer strip requirement 
for the side which houses residents of an adjacent munici- 
pality. Quinton, etc. et als. v. Edison Park Development 
Corp. Sup. Ct. 66 
A 100-foot buffer strip requir ement to separate a shopping 
center from adjacent residence zones is not unreasonable 
on its face. Quinton, etc. et als v. Edison Park Develop- 
ment Corp. Sup. Ct. 66 
The question of the immunity of a governmental unit or 
instrumentality from municipal land use regulations is not 
to be answered by labels but rather through reasoned ad- 
judication of which governmental interest should prevail 
in the particular relationship or factual situation. Rutgers, 
The State University v. Piluso. Sup. Ct. fos2 ABO 
Zoning limitation on the permissible number of housing 
facilities for student families held unenforceable against 
a Rutgers, The State University v. Piluso. Sup. 
150 
The immunity of a gov ernmental entity from local land 
use regulations must not be exercised in an unreasonable 
fashion so as to arbitrarily override all important legiti- 
mate local interests. Rutgers, The State University v 
Piluso. Sup. Ct. : : 150 











A variance under N.J.S.A. 40:55-39(d) to permit a pri- 
vately operated day nursery in a middle income residential 
district should not be denied for doubtful economic con- 
siderations where there are insufficient existing pre-school 
facilities in the neighborhood. Three L Corp. v. Board of 
Adjustment, City of Newark. Law Div... 274 


It is not necessary that a member of a Planning Board 
be present at every session at which a matter is discussed 
before he may vote on it, so long as testimony at hearings 
he does not attend is transcribed for his consideration. Ar- 
lington Associates v. Township Council of Parsippany-Troy 
Hills. App. Div. Soran re 298 


There is no statutory basis for an appeal to the governing 
body from the approval of a site plan by a planning board. 
Arlington Associates v seaieinst Council of Parsippany- 
Troy Hills. App. Div. eer 298 


Adequate ‘‘special reasons” under N.J.S.A. 40:55-39(d) 
are any which, taken as a whole, are founded affirmatively 
in the zoning objectives set forth in N.J.S.A. 40:55-32. Wick- 
atunk Village, Inc. v. Twp. of Marlboro. Ch. Div. .. 347 

A municipal ordinance may provide that a variance ex- 
pires if construction does not begin within one year of its 
grant. Ramsey Associates, Inc. v. Board of hienmsaen 0 
Bernardsville, et al. App. Div. _... 550 


There is no hardship which would justify a variance per- 
mitting the use of tw 0 undersized lots as home sites where 
the evidence shows that the two were used as one site for 
many years prior to purchase by the plaintiff. Ramsey As- 
sociates, Inc. v. Board of Adjustment of Bernardsville, et 
al. App. Div. ea 550 


Where a Board of Adjustment recommends a variance, 
but the governing body takes no action, the legal situation 
is the same as if the governing body had affirmatively de- 
nied the variance, <5 the denial] is presumed valid. Wicka 
tunk Village, Inc. v. Township of Marlboro. Ch. Div. 347 


The governing body’s denial of a request for a variance 
under N.J.S.A. 40:55-39(d) for construction of a sewerage 
plant is arbitrary and capricious where the record shows 
that town officials were aware of the construction, this 
facility is necessary and it will not impair existing zoning. 
Wickatunk Village, Inc. v. Twp. of Marlboro. Ch. Div. 347 

A zoning ordinance is invalid where the record shows 
that the municipality has used it to foster economic dis- 
crimination and to deny the poor the opportunity to secure 
government subsidized housing. Southern Burlington Coun- 
ty NAACP v. Township of Mount Laurel. Law Div. 550 

The Court will require affirmative action to eliminate 
economic discrimination and substandard housing where 
an invalid zoning ordinance has been used for discrimina- 
tory purposes. Southern Burlington aiid NAACP vy. 
Township of Mount Laurel. Law Div. 550 

An owner of premises built under a variance has a right 
to a building permit to reconstruct the building after it is 
destroyed by fire. Industrial v. Garfield. App. Div. 550 

A variance is vastly different from a nonconforming use; 
the latter is saved by statute but is disfavored and the 
right to continue it terminates with total destruction of 
the building while the former is in essence a conforming 
use and a vested right running with the land. Industrial v. 
Garfield. App. Div. .. 550 

Ordinance limiting number of apar tments to 15% of single 
family residences is invalid. J. D. Const. Co. v. Bd. of Ad- 
justment of Freehold Twp. et al. Law Div. .. 610 

















HOSPITAL REPORTS 


We photo-copy Hospital Records in Bergen, Essex, 
Hudson, Hunterdon, Mercer, Middlesex, Monmouth, 
Morris, Ocean, Passaic, Somerset, Sussex and Union 


Cost $10.00 


Special rate to Lawyers Service subscribers $5.00 


Counties... 
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Date of Admission 

Date of Discharge 

Admitting or Provisional Diagnosis 
Final Diagnosis 


X-rays 


ADDITIONAL INFORMATION WILL BE OBTAINED AT 
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Physical Examinations 

Doctor’s Progress Notes 

Doctor’s Order Sheets 
Laboratory or Pathology Records 
EKG Records 

Anaesthesia Record 

Operation Record 

Graphic Records 
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Box 50, Newark, N. J. 07101 


Please include your check for $10.60. We will bill you for extra items 
if you request same and for hospital’s viewing fee, if any. 


PLEASE INCLUDE AUTHORIZATION OF PATIENT 


INCLUDED: 


Doctor’s Name 
History (Chief Complaint) 


Consultations 
Treatment Summary 
Emergency Room Record 


Nurse’s Records 

Nurse’s Observation Sheets 
(Notes) 

Critical Sheets 

Medication Administration 
Records 

or Complete photocopies of the 
entire record. 
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Ordinance requiring that parking facilities for more than 
4 vehicles be located only in side or rear yard is invalid as 
applied to garden apartment complexes. J. D. Const. Co. 
v. Bd. of Adjustment of Freehold Twp. et al. Law Div. 610 
Where 69% of a nonconforming use was totally destroyed 
by fire and an additional 14° was badly gutted, the result 
exceeded ‘ ‘partial” destruction as that term is used in 
N.J.S.A. 40:55-48, and the owners of the structure will be 
enjoined from rebuilding any portion thereof. Township of 
Lacey v. Mahr. App. Div. .... ere 630 
The State Department of Health has statutory authority 
to own and operate a residential drug rehabilitation and 
treatment center for drug users without being required 
to secure local zoning or planning board approval. Long 
Branch Division of the United Civic and Taxpayers Or- 
ganization et al v. Cowan et al. App. Div. ...- 650 
The immunity of the State from local control in selecting 
a site for a residential drug rehabilitation center is not 
absolute; citizens are entitled to a hearing to prove charges 
of arbitrary and unreasonable State action. Long Branch 
Division of the United Civic and Taxpayers Organization et 
al v. Cowan et al. App. Div. -.. 
Ordinance — the planning board to hold a public 
hearing on notice to adjacent property owners and to sub- 
mit recommendations on commercial site plans and giving 
the governing body power to approve or disapprove site 
plan recommendations is authorized by the Municipal Plan- 
ning Act. Guaclides v. Mayor and Council of the Borough 
of E nglewood Cliffs. Law Div. 3 734 
State Civil Rights Division does not have jur isdiction to 
adjudicate that a municipal zoning ordinance is discrimi- 
natory and must be revised. Internat’l. Union of Automo- 
bile Aero-Space & Implement Workers of America, et al v. 
Twp. of Mahwah. App. Div. sac at a 
There is no requirement that the State pay compensation 
for the period in which the uses of undeveloped areas in the 
Meadowlands are restricted by temporary zoning regula- 
tions since the regulations do not amount to an option for 
the State to purchase the property. Meadowland Regional 
Development Agency v. Hackensack Meadowlands De- 
velopment Commission. App. Div. : 760 
Zoning ordinance may not impose substantial functional 
nonutilization of land upon a property owner. Schere v 
Freehold Township. App. Div. at on 
A group asserting broad challenges against allegedly 
exclusionary zoning policies with respect to all undeveloped 
lands within a municipality is not entitled to intervene as 
of right in litigation by a developer seeking permission to 
use the developer’s relatively small acreage for specific 
purposes. The Allan-Deane Corporation v. The Township 
of Bedminster, et al. App. Div. ‘ . 1266 
A residential narcotic rehabilitation and treatment center 
which is governed by the provisions of N.J.S.A. 26:2G-21 is 
a “hospital,’’ quailfied as an ‘institutional’? use under the 
local zoning ordinance. Scerbo v. Board of Adjustment of 
the City of Orange. Law Div. ne ; 1350 
Notices to neighboring property owners stating that the 
relief sought was to permit “‘the use of the subject premises 
as a residential treatment center for drug dependent per- 
sons”’ satisfied the requirements for jurisdiction of the 
zoning board of adjustment even though the terms ‘‘special 
exception’”’ and ‘‘variance’’ were not used. Scerbo v. Board 
of Adjustment of the City of Orange. Law Div. .... 1350 
‘Low Density’ Demand Thwarts Sound Growth, by Ste- 
phen Sussna. . 1359 
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NEW IMPROVED TEMPORARY BINDER 
PRICE $13.13 


This binder will hold one year’s issues of the Law 
Journal and the annual index thereto. 


Bound in an attractive green grained, gold stamped 
cover, the binder contains an improved, easily oper- 
ated latch and post mechanism which firmly holds 
your weekly Law Journals for neat, ready reference. 
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reinforced backbone, for ease in use and durability. 
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Reasonably priced at $26.75, these volumes will 
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